























A. An agent of the PHO, not otherwise affiliated with any
PHO participant, will obtain from each participant a fee schedule
or conversion factor that represents the minimum payment that
participant will accept from a payer. The agent is authorized to
contract on the participants’ behalf with payers offering prices
at this level or better. The agent does not negotiate pricing
terms with the payer and does not share pricing information among
competing participants. Price offers that do not meet the
authorized fee are conveyed to the individual participant.

B. The same as option A, with the added feature that the
agent 1is authorized, for a specified time, to bind the
participant to any contract offers with prices equal, to or
better than, those in a contract that the participant has already
approved.

C. The same as option A, except that in order to assist
pavers in developing contract offers, the agent takes the fee
authorizations of the various participants and develops a
schedule that can be presented to a payer showing the percentages
of participants in the network who have authorized contracts at
various price levels. |

D. The venture hires an agent to negotiate prices with
payers on behalf of the PHO’s participants. The agent does not
disclose to the paYer the prices the participants are willing to
accept, as in option C, but attempts to obtain the best possible
prices for all the participants. The resulting contract offer

then is relayed to each participant for acceptance or rejection.
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Competitive Analysis

In the circumstances described in options A through D, the
Agencies would determine whether there was a horizontal agreement
on price or any other competitively significant terms among PHO
participants. The Agencies would determine whether such
agreements were subject to the per se rule or the rule of reason,
and evaluate them accordingly.

The existence of an agreement is a factual gquestion. The
PHO's use of options A through C does not establish the existence
of a horizontal price agreement. Nor is there sharing of price
information or other evidence of explicit or implicit agreements
among network participants on price. The agent does not inform
PHO participants about others’ acceptance or rejection of
contract offers; there is no agreement or understanding that PHO
participants will only contract through the PHO; and participants
deal outside the network on competitive terms.

The PHO’s use of option D amounts to a per se unlawful price
agreement. The participants’ joint negotiation through a common
agent confronts the payer with the combined bargaining power of
the PHO participants, even though they ultimately have to agree

individually to the contract negotiated on their behalf.

* % %

140



Persons who are considering forming multiprovider networks
and are unsure of the legality of their conduct under the
antitrust laws can take advantage of the Department of Justice's
expedited business review procedure for joint ventures and
information exchange programs announced on December 1, 1992 (58
Fed. Reg. 6132 (1993)) or the Federal Trade Commission's advisory
opinion procedure contained at 16 C.F.R. §§ 1.1-1.4 (1993). The
Agencies will respond to a business review or advisory opinion
request on behalf of parties considering the formation of a
multiprovider network within 120 days after all necessary
information is submitted. The Department's December 1, 1992
announcement contains guidance as to information that should be

submitted.
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You may contact the Antitrust Division regarding business
review letters:

By writing or calling:
Legal Procedure Unit
Antitrust Division
U.S. Department of Justice
Suite 215, 325 7th St., NW
Washington, D.C. 20530
(202) 514-2481

You may access public documents by using the Internet:

gopher@justice.usdoj.gov
http://www.usdoj.gov

You may contact the Federal Trade Commission regarding
advisory opinions:

By writing or calling:
Health Care Division
Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
(202) 326-2756

You may access public documents by using the Internet:

http://www.ftc.gov



