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Threshold Issues

= [Does antitrust care about non-price
competition?
N a merger context?
= Statutory: bar tor merger enforcement
Witheut a current product manket?
= Prudential-bar to enfercement?
6o hard to find the facts?
100 hard termake valid predictions?




What’s the Point of
Enforcement?

= Regular markets: more output goeod, less
output bad

= [nnovation: more R&D input may: net be
good, andlless may not be bad

= |n prnciple, you leok fer the eptimal
amoeunt o R&D) ot the greatest amoeunt

= BUt how de youlknew What's the optinal
amout?




Of Markets and “Markets”

To do antitrust merger enfercement to protect
Innovation, should we “define a market”?

= No buyers, no sellers in “innovation markets™

= |nnevation: one of many steps in prepanng to
compete

= |PrGUIdelines definition: R&D for particular new.
g00dS 0 Precesses + clese supstitutes for that
R&ID




Who’'s In the “Market”—
and What are they Doing?

= |P Guidelines: those firms with the
relevant assets and characteristics

= How! to find them?
= [How do knew what they are deing?




Market Structure and Non-
Price Competition

= \What market structure best promotes

Innovation?
= Menopoely?
= High concentration?
= Vioderate concentration?
= [Low concentration?

= Any seund Basis for presumptions—
liaverable or adverse?




Good Presumptions

= |P Guidelines (1995) safe harbor: 4 or more
other firms

= Competitor Collaboration Guidelines
(2000): safe harboer: 3 or more other firmms
But, If It's “merger-like,” see the Merger
Guidelines

= \Which, BT, say nething anout innevatien
markets!




Bad Presumptions

= Merger Guidelines § 1.51 c):

“‘Where the post-merger HHI exceeds 1800, It
will be presumed that mergers producing an
Increase In the HHI off more than 100 points
are likely te create or enhance market pewer: o
facilitate 1ts exercise. The presumption may: he
Qvercome . . .

= Position; of- - Commissieners [Thoempsen and
IHarhoun

= Chalmman Murs view.
= And Commissieners; lLeany:and Swindle?




The Presumptions Debate:
Where’s the Beef?

Are we debating
Whether the Genzyme deal was worth a close look?
\Whether facts couldl demonstrate ne injury to

competition?

\Whether prosecutors should presecute (and courts
will find lralbility) witheut a “stery/ off cempetitive
Injury2

\Who bears the risk efi nenpersuasion?

Whether the Commission could argue prima facie
Case" In court?




Genzyme: Presumptions or
Stories?

TThe deal foreclosed (or not) a race for Orphan
Drug Act exclusivity

lt foreclesed (or not) a possible challenge to
first generation Pompe diserder therapy.

R&D synergies did (or did net) exist
And were (or werenrt) merger specific

TWo tracks) off R&IDiin the combined firmmwere
petter (er worse) thaniindependent R&ID

Genzyme had an anticempetitive motive: (or
aidn’t)




