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financial analysts in developing efficiencies. Wen | did
work on the outside and on efficiencies, | always had a

fi nanci al anal yst invol ved, because an econom st is not a
substitute for a financial analyst. |In efficiencies, you
get into these issues about how costs are allocated and

ot her sorts of things, and you really need financi al
expertise in doing that. You're usually not going to be
able to use your internal business people, because they
don't really understand the sort of analyses we are going to
have.

But to go back to what Chairman Miuris said, we
think efficiencies of all kinds are inportant. W would
like to see better presentations. W don't think, as the
Chai rman said, that there are many cases where efficiencies
are going to nmake the difference, but there are sone. There

are nore of themthan we see, and |I thank the panel for very

i nteresting presentations, which will be available on the
website. W also will get a bibliography of the articles
David Painter cited, and that will be available. The next

session won't start until 11:00, so thank you very nuch.

PANEL 5

PRE-CONSUMMATION INFORMATION EXCHANGE AND INTEGRATION
PLANNING

MR. SCHEFFMAN. We're coming to the | ast session

before we end, and we're running a little late. | want to

t hank Paul Pautler, who created this whol e conference, and
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his secretary, Chrystal, who nade a | ot of the arrangenents.
St ef ano, up here, has orchestrated | ots of things, the
Commi ssion's IT fol ks, that have nmade everything work. So,
we appreciate the hard work of all the people and, again, of
all the panelists who have contributed all their know edge.

There are a couple of things | want to achieve from
this final panel on gun-junping. W learn fromthe business
literature, and you can | ook at Paul Pautler's paper, that
merger inplenmentation is very inportant to success.
Qoviously, there's a trade-off between inplenentation and
gun-junping issues. | would |Iike people to talk about that
trade-off so we understand it better.

Second, ny experience as an outside consultant
working with a ot of law firnms and conpani es convi nced ne
that outside |awers and conpani es have very different views
about where the line actually is. Also, different agency
personnel have very different views as to where the line is.
Maybe |I'm wong about that. But if I"mright, | would hope
that this panel <creates a record that would be a
stinmulus which would nove the two agencies to speaking with
greater clarity about where the line really is, and we get
nore consi stency across |legal staffers of the two agencies
in identifying to people where the line is.

Wth that said, Alice Detwiler, one of our first-
rate lawers from the Bureau of Conpetition, is the chair
of this panel. 1'Il turn things over to her.

M5. DETW LER:  Thank you, Dave.
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Good norning. As Dave nentioned, this is an area
where we as regul ators have -- perhaps as great as any other
area -- a role in defining what the guidelines are and what
the constraints are. Therefore, it's especially useful for
us to hear fromcounsel who are involved in antitrust -- as
to their experience with real transactions and their
experience wth the advice that they have been giving.

In the panels yesterday, a nunber of speakers
enphasi zed the role of integration planning as a key factor
enabling conpanies to realize their anticipated synergies.
In fact, several speakers went so far as to say that the
speed of integration planning and the nunber of cruci al
decisions nmade in the early weeks after the announcenent of
the nerger woul d nake or break the success of the nerger.

O course, in the business world, it's always
i nportant to have fast, accurate decision-naking, but our
panelists believed that this was especially inportant in the
post - announcenent environnment. Sonme of the top reasons they
gave were the need to retain human capital, conpetitors are
trying to pick off the top talent, and hunan capit al
dissipates in the face of uncertainty. Custoners are not
dealing well with uncertainty, and conpetitors are trying to
pick off the custoners as well. The sheer nunber of
deci sions that nust be nade requires that the nerging party
use every day efficiently.

So, the business people have every reason to want

to proceed quickly and accurately, which they can't do
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W thout information and participation fromthe other side.
Al so, as we heard this norning, they may need to share

i nformati on and make decisions in order to back up their
efficiencies clains. Enter the antitrust |aws.

As long as the nerging parties are separate
entities, the Hart-Scott-Rodi no Act, the Sherman and FTC
Acts and the C ayton Act each restrict the anmount of
I nformati on that conpani es can share, the way they can pl an
for integration and the joint decisions they can make.
These constraints are real, and one of the nmgjor jobs of
antitrust counsel during the pre/post period is to nake sure
that their clients steer clear of conduct that could spark a
gun-junping investigation. Hence, the need for today's
panel .

Some of the questions our panelists will address
i nclude what are the legitimte needs of nmerging parties to
exchange information and plan for integration prior to
cl osi ng?

How shoul d regul ators di stingui sh between
legitimate and illegitimte exchanges of information and
i ntegration planning activities, also known as gun-j unpi ng?

What are the nerging parties' incentives to share
or withhold information and how do those differ from
regul ators' concerns?

What practical steps have conpanies taken to guard
agai nst excessive information exchange and with what
resul ts?
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How does the need to avoid gun-junping inpact the
ability of the nmerging parties to realize their anticipated
synergi es?

And how can regul ators reduce uncertainty as to where
the line is?

Qur panel today consists of antitrust and corporate
counsel, both inside and outside counsel, each of whom has
substanti al experience with nergers and integration
planning. First we'll hear from Howard Mrse, a partner at
Drinker, Biddle & Reath and co-chair of that firms
antitrust group. He previously served as an as Assi st ant
Director in the Bureau of Conpetition here at the FTC. MR
Morse's recent article on gun-junping should be avail abl e
outside. He will lay the ground work for our discussion
with a short overview for this topic.

James Morphy is the managi ng partner of the MA
group of the law firmof Sullivan & Ctommel|l. He has served
as outside counsel to buyers, sellers and financial advisers
in a large nunber of acquisitions. He will give us a
corporate | awyer's perspective on integration planning,
trying to get the deal done and capture synergies within the
constraints of antitrust |aw

Paul Bonanto is corporate counsel for MA at
DuPont. He has been at DuPont since 1974, and for the |ast
ei ght years, he's headed the MA core team of DuPont's |egal
departnment. Having been involved in integration planning

fromthe inside, he will share with us his experience with
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actual nmergers and the inpact of gun-junping constraints.

Mark Witener is antitrust counsel for GCeneral
El ectric Conpany, a position he assunmed in 1997 after four
years as Deputy Director of the Bureau of Conpetition here
at the FTC. Although he assures ne that his tine at the FTC
was the nost fun he's ever had in a job, he actually
acconpl i shed a nunber of things while he was here as well,

I ncluding hel ping to devel op federal antitrust guidelines
for nergers, intellectual property and international
enforcement. Wiile at GE, he's been involved in a nunber of
acqui sitions, and he will discuss the chall enges of due
diligence and integration planning in that context.

Finally, we will hear fromBill Kolasky. He's the
co-chair of the antitrust and conpetition practice group at
Wlmer, Cutler & Pickering. He recently returned to private
practice after a time as Deputy Assistant Attorney Ceneral
at the Departnent of Justice. He will discuss sone of the
i nherent tensions between the needs of nerging parties and
the concerns of antitrust regulators, and he will highlight
sonme open issues in the guidance that is avail able on gun-

j unpi ng.

This topic really lends itself to discussion, so
after the presentations, | will have a few questions for the
panelists, and | hope the audience wll have questions as
wel | .

MR. MORSE: Thank you and good norning. | want to

t hank the organi zers of the event, but particularly Dave
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Scheffman and Sean Royall for inviting me to participate.
It's an honor to be back at the FTC. | spent ten years
here, often in this room sitting up at the table over there
trying to convince the comm ssioners to take enforcenent
action. Now that I"min the private sector, | still do
bel i eve that occasionally enforcenent action is appropriate,
just not when it involves ny clients.

Seriously, | do appreciate probably nore than when
| was here, the need for the governnent to send a clear
nmessage in order to provide guidance to people in the
private sector. | hope that what we are doing today wl|
hel p the governnment to nove in the direction of providing
greater clarity.

| ve been asked to provide an overview and to set
the stage for the discussion to follow. For those of you
who want nore detail, | refer you to ny article published
earlier this year in The Business Lawyer [Mergers and
Acqui sitions: Antitrust Limtations on Conduct Before
Cl osing, 57 Bus. Lawyer 1463 (2002)].

| want to start by noting two critical distinctions,
set forth on slide nunmber two of the handout, that both
enforcers and practitioners need to keep in m nd when
| ooking at this area. Confusion arises when these
di stinctions are ignored.

The first distinction is between, gun-junping and
exchanges of information. The term“gun-junping” is used to

refer to premature integration, taking control, or
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I ntegrating before closing, before the Hart-Scott-Rodi no

wai ting period has expired. Exchanges of information nmay
take place for purposes of due diligence or other purposes.
Some peopl e occasionally use the termgun junping in talking
about information exchanges, and in ny view at |east, that
can cause confusion. Anticonpetitive concerns nmay or nay
not flow fromthe exchange of information, but it's

I nportant to focus on it as exchange of information.

The second distinction is on the legal front,
bet ween Hart-Scott-Rodi no Act and Sherman Act or FTC Act
limtations. Different legal rules flow fromthe distinct
| aws. They apply at different tines. The HSR Act applies
only through the statutory waiting period, not up until
cl osing, and applies regardl ess of whether conpanies are
conpetitors. The Sherman Act, on the other hand, applies up
until the day of closing.

The Hart-Scott-Rodi no Act, as slide nunber 3 of the
handout notes, establishes a pre-nerger notification schene
that allows the Governnment to investigate transactions
before they are consummuat ed, avoiding the difficult task of
“unscranbling the eggs.” That was the problemthat the
Governnent faced before the Act was adopted in 1976 when the
government often found itself chall enging cl osed
transacti ons.

The starting point for understanding the HSR Act, of
course, is the |language of the statute, which is on slide

nunber 3. That Act provides that no person shall acquire,
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directly or indirectly, any voting securities or assets
wi thout filing and observing the required waiting period.
The problemthat we all face in interpreting that

| anguage is neither the statute nor the HSR rul es
i npl ementing the statute define the term"acquire,” which is
what the statute says you are not allowed to do.

The HSR rules do give us sone insight and help the
anal ysis through a sonmewhat circuitous route. As noted in
slide nunber 4, the filing obligation is inposed on an

“acquiring person,” defined as a person who will “hold”
voting securities or assets. "Hold" in turn is defined in
terms of beneficial ownership. And that is the standard
that the agencies have | ooked to in enforcing the Act.

W have to go one step further to | ook at the Statenent
of Basis and Purpose, which is the notice issued when the
HSR rul es were first adopted.

In advising clients, one has to | ook to the source of
governnment statenents in a sort of hierarchy, and eval uate
how nmuch gui dance one can get out of particular statenents.
Some sources have a longer half-life. W go fromthe
statute to the rules, decisions of courts or the agencies,
and the statenent of basis and purpose, which is a fornal
announcenent of agency policy, to consent orders,
conpl aints, and analyses to aid public coment and
conpetitive inpact statenments which acconpany proposed

consent orders. Analyses to aid public corment don't even

end up in the FTC reports. They just sort of disappear into
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the ether. Private counselors of course also carefully read
t he speeches of senior agency officials, but they of course
carry the disclainmer that they don’t represent the views of
the agency. As you go down that list, the precedenti al

val ue declines. To put it bluntly, a speech may be hel pful
i n understanding a current enforcer’s thinking, but has
little inpact after that official |eaves office. Sonetines,
of course, that is a good thing, when you don't |ike what
has been said in a speech. |f the agency wants to provide

| asti ng gui dance, officials nmust do nore than give speeches.
They need to consider issuing official interpretations or
nodi fyi ng the HSR rul es.

The Statenent of Basis and Purpose, which is quoted
in slide nunber 4, tells us that the existence of beneficial
ownership is to be determ ned on a case by case basis,
focusing on what it says are indicia of beneficial
ownership. These include the right to obtain any increase
in value, the risk of loss of loss, the right to vote, and
i nvestment discretion or the right to dispose of assets.

The early enforcenent actions that the agency brought
| argely focused on these issues. Those are the Arco/ Union
Car bi de and Arco/ Sunseeds cases, involving devices to shift
antitrust risk. Those cases exam ned who had the right to
obtain increases in value, who held the risk of |oss, who
got dividends, and the |ike.

More recent cases addressing gun-junping still use

t he | anguage of beneficial ownership, but the real focus
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seens to be on operational control. As reflected in slide
nunber 5, DQJ officials gave speeches addressing | ocal
mar ket i ng agreenents and tinme brokerage agreenents used in
the radio industry. The DQJ said that if such nmanagenent
contracts are adopted in connection with an acquisition,
there could be an HSR violation, but if conpanies enter such
agreenents outside the context of an acquisition, no HSR
report is necessary.

In 1996, the FTC brought a case against Titan
Wheel , referenced on the sane slide, where the agreenent
transferred possession and operational control imrediately
to the buyer with the effect, according to the conplaint, of
transferring beneficial ownership.

That brings us to the FTC s I nput/Qutput case,
referenced on slide nunber 6 of the handout, which is
perhaps not quite as clear-cut. The acquirer there didn't
take contractual control, but according to the conplaint
i ntegrated the personnel and operations and held out the
conpany as being integrated to the public. The conpl aint
details conduct such as personnel noving offices, using new
e-mai | addresses and busi ness cards, essentially hol ding
t hensel ves out as being a single conpany which seens to be
what attracted scrutiny.

One of the difficulties in giving advice is that
when you | ook at sonme of these cases, sone of the conduct
all eged to be problematic seens i nnocuous. The last |line on

slide 6 says personnel consulted on other possible
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transactions. It is not clear to nme whether that standing
al one is sonmething that the agenci es shoul d consi der
problematic. The idea that you might consult with a conpany
that you are about to buy about another transaction you are
t hi nki ng about isn't necessarily that crazy of an idea.

The Conputer Associ ates case, discussed in slide 7
of the handout, is the case that has attracted attention to
the gun junping issue. It included both HSR and Sherman Act
counts. Focusing on the HSR claim here the el enents of
control were arguably sinply ainmed at preserving the val ue
of the conmpany. One could argue they weren't integrating
and hol ding thenselves out to the public as a single
conpany. But DQJ all eged Conputer Associ ates exercised
unl awful control over Platinum the conpany to be acquired.
The Justice Departnent said an acquiring conpany cannot
exerci se operational or managenent control over the conpany
to be acquired wi thout stepping over the bounds of the HSR
Act .

On the other hand, DQJ's Conpetitive |npact
Statenent in the Conputer Associates matter tells us that
customary provisions restricting actions that are reasonabl e
and necessary to protect the value of a transaction do not
violate the HSR Act. Unfortunately, what is reasonable,
what is necessary, and what is customary is a bit vague.
Justice gives us a list of certain things that are not
probl ens, restrictions on declaring dividends, nortgaging

property, things of that sort, but also things like
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restrictions on new |l arge capital expenditures. That, of
course, requires one to decide what is |arge.

Part of the problemnmay be trying to fit a square
peg in a round hole, as reflected in the quote fromone FTC
speech, shown on slide 8 of the handout. The cases and this
guot e use the | anguage of beneficial ownership, because that
I's the |l anguage in the rules, but the concern is on
operational control or control over key conpetitive
deci si on- maki ng, which has nothing to do with who has the
right to obtain an increase in value or the risk of |oss.

| want to turn now fromthe HSR Act to the Shernman
Act and the FTC Act and start again with the | anguage of the
statutes, on slide 9 of the handout. Contracts,
conbi nati ons or conspiracies in restraint of trade, and
unfair nethods of conpetition are illegal. Under these
| aws, naked price-fixing, nmarket division, and custoner
al l ocations are per se illegal. But what if conpani es about
to merge engage in such conduct?

Slide 10 of the handout outlines the agencies’
positions. The Departnent of Justice, in Conputer
Associ ates, took the position that the pendency of a
proposed nerger does not excuse the parties of their
obligations to conpete independently. The FTC, in speeches,
has said the same thing. Until conpetitors consumate their
transactions, they are separate econom c actors who are
bound by the conpetition | aws.

But the case lawis a little bit less clear. The
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Eighth Grcuit in the International Travel Arrangers case
rejected the view that only formal consummati on of the
merger precludes application of Section 1 of the Shernan
Act. The court left it to the jury to decide whether the
parties | acked an i ndependent econom c consci ousness.

Two gover nnent enforcenent actions that predate the
Conmput er Associates case are noted in slide 11 of the
handout. The Torrington case all eged one of the conpanies
refused to quote a custoner in order to, as on official put
it, speed up the consolidation. That was chall enged by the
FTC as a per se illegal custoner allocation.

The Commonweal th Land Title Insurance case invol ved an
al l egation of price-fixing, where there was a fornal
agreenent between conpanies to set prices pending a
transaction that had not yet taken pl ace.

Slide 12 of the handout returns to the Conputer
Associ ates case, which has attracted the attention at | east
of corporate |lawers because it attacked conduct of business
covenants under the Sherman Act. There, DQJ all eged
covenants restricting conduct pre-closing violated the
Sherman Act. DQJ said agreenents to operate in the ordinary
course consistent with past practice or general agreenents
restricting conduct that woul d cause a material adverse
change are okay, but agreenents on price, agreenents
allowing one firmto approve the other’s contracts or the
| i ke are prohibited.

Il will turn now to pre-nerger information exchange,
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which as | said at the outset nust be anal yzed separate from
gun junping. Exchange of information does not inplicate
beneficial ownership or operational control, and is not

consi dered per se illegal.

Three legitimte conpetitive concerns that have been
expressed about gun junping are spelled out in slide 13 of
the handout. First is that conpanies that have no intention
of merging engage in sham negoti ations. Sone conpani es nmay
exchange i nformation under the gui se of merger negotiations
in order to collude. Second, one firmmay be engaged in
predatory conduct and engage in nerger negotiations just to
get information fromthe other. Those are legitinate
concerns, but they are very rare, and to establish rules
based on those concerns will inhibit proconpetitive mnerger
di scussions. The third concern is the one that seens to
drive the analysis, and that is that |legitinmte nerger
di scussions nay lead to coordinated interaction if the
proposed transaction is not conpleted.

As seen in slide 14, the Suprene Court precedents
instruct that the rule of reason applies to information
exchanges, recognizing that there is a useful purpose to
such conduct, and therefore, one has to |l ook at the
structure of the industry and the nature of the information
exchanged to decide whether it is OK It is safer to
exchange historic information than to tal k about current
conditions. One tine exchanges are generally safer than

ongoi ng exchanges.
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It is critical to recognize two |egitimte business
justifications for informati on exchange pre-nerger. One is
due diligence, both to determ ne and confirmthe val ue.

That doesn't end on the day that a contract is signed, but
may continue up until closing. A second legitimte function
Is planning efficient integration.

| used to think this was only inportant to ny
clients in the conputer industry who insist that they need
to be able to nove quickly after the deal is consunmated,
but it is nowclear to ne that conpanies in all industries
consider integration planning inportant. They are concerned
that uncertainty | eads to personnel |eaving the conpany and
busi ness being | ost to conpetitors, and are concerned that
delay will reduce projected efficiencies.

One of the key issues in the rule of reason bal ance
ought to be whether the firns have inplenented precautions
and safeguards to reduce the risk of anticonpetitive
consequences frominformation exchanges. These are spelled
out in slide 15 of the handout. A firmmay restrict
di stribution and use of conpetitively sensitive information,
who is going to get it, and what they can use it for. Firns
may al so aggregate conpetitively sensitive information.

They al so nay del ay the exchange of the nost sensitive
I nformation until late in the process when the transaction
s nore certain.

One has to consider these sorts of precautions and

saf eguards as well as the strength of conpetitive concerns
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based on market structure in the rule of reason bal ance.

Slide 16 summarizes recent enforcenent action
chal I engi ng i nformati on exchanges in the nerger and
acquisition context. The Insilco case involved exchange of
custoner-specific information, current and future pricing
pl ans, and pricing fornmulas. The FTC alleged in that case
that the transfer of such conpetitively sensitive
i nformation in highly concentrated markets was ill egal.
amtroubl ed by |anguage in the analysis to aid public
comment that suggests that this kind of information exchange
woul d I'ikely harm conpetition in any nmarket. Under the rule
of reason analysis, market conditions are an inportant
factor. It is also noteworthy that there is no discussion
in Insilco of any safeguards. Presumably there were no
safeguards in place. Notably, while prohibiting direct
exchanges of information, the FTC consent order in that
matter allows the conpanies to use independent agents to
aggregate sensitive information.

Finally, as shown in slide 17, we are left with the
guestion as to whether the nere exchange of information can
violate the HSR Act? The quote here is one that I find
troubling. It suggests that exchange of information for
pur poses of due diligence is permssible, but it rejects
pl anning integration as a legitimte grounds for exchangi ng
information. Therefore, it suggests that if an acquired
firmcan not show that it would have provided information to

a firmother than the acquiring firm then that m ght be

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

303

unl awf ul .

| hope that this overview of the |aw and recent
governnent enforcenent actions sets the stage for coments
and what | know will be worthwhile insights fromthe other
panel i sts. Thanks very nuch.

M5. DETWLER Thank you. Janes?

MR. MORPHY: Good norning. As Alice said, | am
neither a regulator nor an antitrust lawer. |'mone of the
guys that tries to get the deal signed and then | eaves the
nmess for everybody in this roomto try and figure out what
to dowithit. So it's probably appropriate that ny remarks
will be brief.

As an MBA | awyer, | amnot particularly troubled by
where we currently are with respect to the so-called “gun-
junmpi ng” issue. The enforcenent actions that have been
taken by the regul ators, sone of the cases that have been
menti oned previously, don't surprise or shock ne. In fact,
when | look at the facts in those cases, | understand why
regul ators did what they did under the circunstances. So,
|"mnot troubled by what | see.

Sonetinmes what | hear, if it is indicative of
future actions, does trouble ne. General remarks and
speeches by agency officials sonmetines go further than what
I think the regul atory agencies have done in the specific
cases. | think as long as we all accept the “rul e of
reason” approach and renmenber the purpose of the acts and

rules that you are enforcing, we can find conmon ground and
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ways in which the objectives of the statutes and the
obj ectives of the business people and their | awers can be
et .

The “gun-junpi ng” problem can be broken into two
basic areas: there is, first, the problens that can arise
in connection with the informati on exchange between
potential nerger partners, and second, the post-signing and
pre-closing interactions between the conpanies.

| think nost |lawyers in this area woul d agree that
the procedures to be foll owed before exchanging information
are fairly standardi zed: everybody getting information has
to sign a confidentiality agreenent. That's the first step
of the process. Speaking fromthe sell side, generally a
data roomis created with docunents that you would
anticipate the buyer would want to see. The data roomis
gone over in advance by |lawers on our team | would al ways
have an antitrust |awer involved, but, in the beginning the
data roomis nostly public information and not conpetitively
sensitive information. To the extent there are contracts
that we know sonebody is going to want to see, they would be
redacted to the extent that they contain price-sensitive
i nformati on or other information that we don't believe that
t hey should have. So, that's how the process starts.

Starting off with a “clean” data room has the
advantage of elimnating an awful | ot of the concerns about
who can see what, when, et cetera, early in the process.

You can allow a | ot of people to see information relatively
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quickly. You're not terribly troubled by what they're going
to have their hands on. A nunber of people may cone through
and want to kick tires. At the end of the day, sone are not
terribly serious, but they haven't |earned very nuch froma
conpetitive perspective, and you haven't wasted a | ot of
time. (Qbviously, as the process progresses, and you get
nore serious with one or two buyers, and if you're | ucky,
maybe nore than two, the denands for detailed infornmation
increase. At this point, logic and an appreciation for
antitrust sensitivities cone into play froma corporate
perspective. Wien | hear fromny client that Buyer A needs
to be provided with certain types of information, ny first
series of questions is always, well, why do they need it?
What is it that they need to learn fromthat infornmation
that is going to help you and this process? And do you
accept their explanation of what it is they need and why, or
are they just “mning” for information?

Then | ask, if you give the information to them and
this transaction falls apart, would you regret it? Usually
when you start to analyze things in those terns, the
busi nessnmen al nost al ways start to decide how to handle this
process for thenselves, and you will find that they becone
very much an ally. If it is decided that the request is
legitimate but we don't want to give them exactly what they
are asking for, the third question is generally, so how do
we go about giving thema substitute for this information?

Can we give thema proxy for it wthout divulging
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I nformation that you wouldn't want in their hands?
Generally a way is found to thread the needle. Aggregation
of data is one well recognized way to go about it. Coding
t hi ngs and hi di ng nanmes and changing information in a way
that still provides a sense of what the basic underlying
data is without giving themthe underlying data, all of

t hese things are possible.

The ot her tension, though, that | throw out is, at
the end of the day, the seller also is trying to maxim ze
value. He or she is hearing fromthe buyer that w thout
this specific information I"mnot sure that | can price this
appropriately or I"mnot sure | can get you nore value. So
undeni ably there is a tension. It isn't easy sinply to say,
forget it, you don't need this information. You do need to
wor k through a process. And, obviously, the nature of the
i nformation, who is going to get it and when they're going
to get it all play into what we ultimately decide is the
ri ght path.

There are transactions in which we have required
buyers to enter into “ring fence” agreenments, where they
agree that only a certain group of select people within an
organi zation will be entitled to see the information. W
have each of those individuals sign a very explicit
confidentiality agreenent that states what the purposes of
the agreenent are and that they are not to use this
i nformati on for any purpose (or provide it to anyone el se)

ot her than for purposes of analyzing the transaction.
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Qovi ously, the positions of those people is terribly
i mportant. Typically, they are not involved in operations,
in marketing, et cetera.

It is an iterative process and one in which you
work very hard to try to accommpdate the need for
i nformati on bal anced agai nst the objectives of not providing
conpetitively sensitive information that can be used in a
way that regulators here would find objectionable.

So that's a snapshot of the pre-signing process
frommy perspective. The post-signing/pre-closing
i nteraction process is one, as everyone knows, where deals
take a while to close -- sonetines thanks to the hel p of
sone of the people in this room Therefore, the buyer wants
sone assurance that the value that it’s agreeing to pay on
day one, and is agreeing to deliver 90 or 180 days |l ater,
will be in exchange for an enterprise that is still as
val uabl e as he or she originally thought it was. Therefore,
restrictive covenants are witten into the definitive
agreenent, which are perfectly legitimte, and as |ong as
sonme sort of ordinary course business exceptions are
accepted as a way to allow this process to take place, |
think that's a fair conprom se.

There are pl aces, however, where the ordinary
course exceptions can bunp up a little bit against sone
i ssues. Let's assunme a conpany, for exanple, has a capital
expendi tures budget that the buyer has a | ook at and says,

gee, we really don't want you to do that. That's when you
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must be alert to the issues.

| will pose three exanples for the group which may
i nspire some conversation or questions. 1In the first one,
for exanple, let's assunme the seller is about to enter into
a long-termlease for its corporate headquarters, but it's
anticipated that one of the synergies of the deal is that
the seller’s corporate headquarters is going to close, and
GRA is going to be reduced dramatically. People are going
to be consolidated into the headquarters of the buyer. 1In
that case, it makes no sense for the seller conpany to enter
into a long-term | ease, and therefore, the buyer quite
naturally woul d not want themto do that.

| nmust say, and | will pose it and nove on and see
if other fol ks have a view, that doesn't particularly
trouble ne if | step back and | ook at the purposes of the
antitrust |laws and what we're trying to achieve. Del aying
the decision to enter into a long-term | ease for office
space doesn't seemto be sonething that should create an
issue. But let me go alittle further and, assune the
capi tal expenditure budget of the seller calls for it to
spend $5 or $10 mllion to renovate a plant. Assune there's

surplus capacity, and it is anticipated that plant in

particular -- which, obviously if they're renovating it
isn't as efficient as it should be -- is one of the plants
that the two parties would close. Wll, is it fine if the
buyer says, | don't want you to start to spend the noney to

renovate that plant since we both agree that it's going to
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be closed in 90 days? | have an answer for that. 1'm
wonderi ng what others will say.

The third scenario is one in which you have a
conpany that |eases airplanes, and they are about to bid to
buy five Boeing 767s, and five Airbuses, if that's the right
term and the buyer at the end of the day doesn't need or
want ten nore airplanes. |Is that an appropriate place for
the buyer to say, | don't want you to bid for those
airplanes. As | said, alittle nore trouble as we go up the
| adder here.

So, those are the places where | think you start to
see tension in terns of the buyer having legitinate
expect ati ons about how the deal will unfold, what will be a
synergy and what will not be a synergy, -- all of which can
affect price for the seller and its stockhol ders. Questions
arise regarding the logic of continuing to go down a path,

i f you assune the deal is going to close, doing sonething

that could be considered in sone ways econonically wasteful.

Every deal is different, every conpany is
different, and others here nay have a different view But,
in ny experience, information systens are an area, in
particular, where if you can't put those things together and
have things up and runni ng when a nerger closes, you run
into tremendous problens for the business people trying to
i ntegrate these busi nesses and nake them work. So, | think

there are places, again, where there should be the ability
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to allow integration planning to take place w thout
necessarily running into the “gun-junping” issues that have
been rai sed as problens in this area. C ean teans are
sonet hi ng that people have used, with varyi ng degrees of
success.

But at the end of the day, the antitrust rules are
going to prevent certain information frombeing able to pass
fromone conpany to the other. At least in ny experience,
nost conpanies are able to live within those paraneters, as
|l ong as, again, it's a process of give and take, as |long as
the regul ators understand that there are also legitinate
needs for businessnen to be able to talk and to plan, and to
| ook at the specific facts under a rule of reason and say
that's acceptable “good faith” conduct, and we understand
why you did it the way you did.

So, fromny perspective, | guess | would be happy
if we all just stayed where we are. The world, at |east
this corner of it, seenms to be working pretty nmuch the way
it should. Thank you.

M5. DETWLER  Thank you, Janes. Now we will hear
from Paul, an inside counsel.

MR. BONANTO First of all, to David and everyone,
thank you for the opportunity to come down and give a bit of
a busi ness perspective, although you m ght wonder about
that. And of course, a prelimnary comment, these views do
not necessarily reflect the views of DuPont, but they are

not nmy views either. This presentation, obviously, appeared
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on ny conputer, and I'mjust using it.

| think Howard al ready covered this distinction,
but just to set it up, what | amgoing to be focusing on
fromour point of vieware really three pre-closing
activities between the parties when conpetitive issues
exist. These are things we work with. As shown in the
slide on the top of the first page of ny handout, these
categories are (1) exchange of information, (2) covenants
and provisions in the agreenent of sale -- clearly Conputer
Associ ates has gotten people focused on this if they weren't
before, but, as a practitioner you do worry about those
covenants -- and (3) preparation for startup (closing) and
i ntegration.

What are some business needs at |east that we would
| i ke you to be thinking about? As seen in the slide on the
bottom of the first page of my handout, once announced, the
deal ought to go through. Enbarrassnent is a big driver for
corporate CEGCs, along with other things, and when they
announce a deal, they want it to close. Just so you know,
this is even nore inportant fromthe seller's point of view
If we're in a conpetitive situation and we' ve announced t hat
we're selling business X and that deal doesn't close, there
I's sonme inevitable conpetitive harmto that business.

Peopl e don't view you as commtted to it. They don't view
you as reliable as a supplier. There are sone inevitable
busi ness issues that can't be avoided. So, if I'"'ma seller,

for sure, as well as a buyer, | want the deal to go through
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Second, values need to be maintained in the interim
period but also captured, and again, | would think froma
regul atory point of view, that's reasonably inportant to
you. Third, startup should be snoboth, effective. 1've
|l i ved through sone startups that were not effective, and
they are really, really horrible. As you can inmagine, when
we announce, oh, there's going to be a nerger, and gee,
custoners, there's going to be all kinds of great things,
aren't you really happy? And they're all sitting back, boy,
here we go again. They're going to |lose nmy order, and they
won't know what they're doing. The custoners are very
concerned about it.

So, if you don't start up well, that's another
thing that it's very, very hard to recover from |If you
call me up and ask where's the order, and | tell you, gee,
we have to call so and so and find out about it, that's not
conforting. So, the startup, especially the first 30 days,
Is very, very critical. Fromour perspective in business,
it's essential to nake the startup happen the way you want
it to happen, which is effectively.

Let's talk about the first of the three we
menti oned, due diligence and integration. As indicated in
the slide on the top of p. 2 of ny handout, the process of
due diligence (value confirmation) and integration (val ue
capture) is really one continuous process. That's the way
we plan for it; that's the way we inplenent it. The team

that is doing due diligence is also the integration team
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They are in there initially to confirmvalue, but they are
al so identifying what needs to be done for a successful
startup and integration. 1Isn't that logical? If |I'mJoe or
Sally and I'mfinding out about this for this purpose, |I'm
al so thinking about, how are we going to nake this conpany
run together after closing? You don't have two separate
teanms. So, it is an integrated process. It continues until
closing. Obviously, the enphasis shifts from val ue
confirmation to value capture. M point is, and it's been
made al ready, a buyer's need for information continues until
closing, and in fact, in ny experience after closing.

You're always |earning nore, but it's very, very inportant.
The due diligence, the integration, the planning, the val ue
capture, it's all one process.

Okay, with that background, how do we | ook at these
three issues? First of all, exchange of information. As
shown in the slide on the bottomof p. 2 of nmy handout, yes,
traditional rule of reason applies. M experience is that
practitioners are confortable and experienced in dealing
with these issues, both as a buyer, and as a seller --
everyone sees it about the sanme way. Yes, this is
i nformati on you can have, yes, this needs to wait until
| ater, this maybe has to go to a special group, this wll be
done differently, this needs to be redacted.

From ny experience, this is something that is done
pretty well. People al nost al ways see the sane issues, and

they deal with themin a simlar way. So far, |'ve never
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had a question fromeither agency, the Departnent of Justice
or FTC, |ooking at a transaction saying, gee, what were you

doi ng here? That doesn't nmean we're perfect, but | think we
see it pretty well. | don't think it's an area where

gui dance i s needed, again, with that caveat we tal ked about.
| think people are dealing with it reasonably well.

Now, you have your own perspective, which I can't
comment on, but this is what | have seen. People understand
t hese issues, because we deal with themin a |ot of areas
ot her than nergers. Maybe you want to do a joint
devel opnment agreenent with someone. There's all sorts of
conpetitive issues that arise under the Sherman Act, and
we're used to dealing with information. So, | think there's
a fair anpount of experience out there.

The second one, covenants and provisions in the
agreenent of sale, is referenced in the slide on the top of
p. 3 of my handout. 1'Il give you a few perspectives. |
told you the seller especially wants to know that the dea
is going to go through for a |lot of reasons, not just
because of the conpetitive harmif it doesn't. Maybe the
chairman has called up Ellen and said, Ellen, | really want
this noney in the second quarter, | amgoing to get it,
aren't 1? And that can be pretty powerful living within a
conpany. It should be inportant for the sanme reason to you
all, that a deal that's approved closes. |If you say, yes,
overall this should close, then you wonder why if it doesn’t

close. |If there’'s conpetitive harm dislocation -- that's
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a negative fromyour point of viewas well. So, for the
seller, the agency, depending on your point of view, closing
is a positive. You should want it to happen.

Looki ng at Conputer Associates and recogni zi ng t hat
the seller wants certainty, | would say, first of all, an
ordi nary course of business covenant doesn't do it for us,
because it's not very clear. Renenber, Ellen has been told,
you have got to get this thing closed, and so anything
unusual that happens, what do they do? They call ne up.
They say, Paul, if we do this, are we going to cl ose?
That's a nice thing to have to answer day to day, isn't it?
You have got a pretty good argunent, et cetera, et cetera.

The other | guess safe harbor tal ked about in that
case, is if it won't have material adverse effect. Thi s
may not be clear, depending on how you define it. You know,
conditions of closing are not a substitute. You can go to
the other extrene and say, seller, you run your business
however you want until closing, and then |, buyer, can take
a look, and if it's changed in a way | don't |ike, then I
won't close. Well, again, that shouldn't neet your needs or
the seller's either.

My point is lack of specific covenants may cause
| ess conpetitive vigor rather than nore. Now, this is only
a hypothetical. |I'mcertainly not recomending it, but
suppose you said, you seller can cut your prices 10 percent
bel ow I'i st but no nore, but as long as you're only doing it

that much, that's not going to foul up closing. W'l
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consider it in the ordinary course. W won't consider it a
mat eri al adverse effect. Now, Ellen wants to cut prices 8
percent. Hey, Paul, is this okay? No problem Suppose you
don't have that provision and she says, hey, what happens if
| cut it 8 percent, well, there may be an issue. Well, I'm
not going to do it.

So, I"'mjust saying a | ack of certainty does not
necessarily lead to conpetitive vigor on the part of the
seller, depending on their notivation. |'mnot trying to
dig a hole for nyself, but that's just the reality. That's
where they're living. So, to some extent, certainty or a
little nore specificity in covenants can be pro-conpetitive,
it just depends. [|'mnot advocating that one. That's an
exanpl e.

So, I'mjust urging the Governnent to consider the
under | yi ng business reality. Those covenants very often,
certainly if it's against soneone such as this panel, are
heavily negotiated. Sellers and buyers don't have a
unanimty of interest, so they really are arnis | ength.

The starting point should not be, I wonder what
t hese turkeys are up to. Just say, this represents two
t hought ful people on different sides of the fence trying to
conme up with sonething. Let's at least ook at it froma
neutral point of view and see what we think. Certainly I
would think at a mnimum if we're going to go to a safe
har bor, and that's a question for you guys, we ought to at

| east say that the material adverse effect could have a
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quantity specified, so that, if it doesn't change in an

anount exceeding X, a set dollar value, then it would be al

ri ght.

Now, at a mininmum the seller is going to need sone
basis to evaluate it neaningfully as to what it mght do to
cl osi ng.

Preparation for startup is addressed in the next
slide, on the bottomof p. 3 of ny handout. Sone people
have touched on this, but I think activities prior to
closing to facilitate an effective startup should be all owed
unl ess they raise real anti-conpetitive issues.

| recogni ze we do have the jurisdictiona
| nperative of Hart-Scott-Rodi no and you can't give up your
rights to have all this sort of stuff taken care of. The
pi votal case, which ny coll eague touched on, is Infornmation
Systens. But suppose on day one, we now have the merger,
and sonebody is calling up, Joe Blow, a real custoner, and
he says, | want to order sonething. How do you place it on
the plan? How do the conputer systens talk to each other?
How do you cut an invoice? Can you really track it when he
calls up a week |l ater and says, when am| going to get it?
They want to know that they are going to get it in the next
week, what day, what hour, when is it comng in? Wat
train"s it on? Wwen is it going to arrive? Those things
you won't be able to do unless you have done a heck of a |ot
of planning ahead of tine. That means in due diligence in

this area, for exanple, you find out what conputer system
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t hey have, what software they have, what |icenses they have,
and does it run well? Also, howis that system and yours
going to be integrated? How on day one is it really going
to work? And if you don't start until after it closes, you
wi |l have a nightnmare, an absolute nightmare. How are you
goi ng to have shipping and tracking? You have got railroad
I nterfaces between the parties. Wthout going into the
litany list, it's just a whole host of pragmatic issues, few
of which are trenendously right in the heart of anti-
conpetitive concerns, that need to be done.

Clearly I'm not advocating that we share pricing at
i ndi vi dual accounts and have the sales reps talk to each
other a nonth before closing. But in nmany of these other
areas, there's an awful |ot of pragmatic cases such as
i nformati on systens, plant operations, purchasing and how
you're going to get the raw materials in a nore effective
way, et cetera, that | would just say is a positive that
shoul d be all owed. And again, as we tal ked about, if you
have a very bad startup, there is sonme actual econom c | oss
that in our experience is never going to be made up. So,
that's just a few perspectives fromour point of view

Thank you.

M5. DETWLER  Thank you Paul. Now we will hear
from Mark, an inside counsel

MR. VWHI TENER. Good norning. N ce to be back.
When | was at the FTC, | was present at the creation of sone

of the cases that Howard tal ked about, so not surprisingly,
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"mnot going to spend too nuch time criticizing any of the
actual cases the FTC brought. | do think some of the

gui dance, sone of the speeches that have foll owed have
conplicated things a little bit, although I find nyself

| argely in agreenent with Janes and Paul , especially on the
bottomline, which is that | don't see a crisis here.

think that as Paul said, people who counsel in this area
have figured out how to acconplish virtually all of the

| egitimate business needs. But | think there is at the
mar gi n sone hyper-caution in the guidance that cones from
the anmbiguity that's been introduced by some comments nade
out side the context of the actual enforcenent actions.

So, I'lIl address that and try to give you ny
perspective, especially fromny last five years at GE, in
terms of what we actually try to do, how we do it, and how
we interpret the cases and the gui dance that cone out of the
agenci es.

The first slide of ny handout |ists the main points
that I will nmake today. First, the business environnent
that we and ot her conpanies operate in today is making al
of these issues we are tal king about even nore inportant.
That is to say, all business activities are under even
greater scrutiny, certainly including nerger and acquisition
activity -- which deals are selected, at what price, and
whet her they are ultimately successful.

For a conpany |ike CGE that does a fair nunber of

deals, the marketplace is evaluating us, and it's inportant
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that we be able to say, credibly -- to the marketplace, to

i nvestors, to regulators -- that we have a track record for
choosing deals well and for actually inplenmenting them
effectively.

The second point, which | think everybody agrees
with in principle, is that there are |legitimte business
needs here -- for thorough due diligence, rapid deal
I ntegration, and preservation of the seller's business in
the interimbetween signing and closing. These legitinate
busi ness needs have to informthe regulatory analysis, and |
think they do, but the nore that we focus on the details of
t hese busi ness considerations, the better infornmed the
regul atory analysis will be.

The third point is that when we tal k about planning
for effective post-closing integration -- Paul made this
point, and | believe others did yesterday in the efficiency
di scussion -- we are not tal king about getting a junp, in
sone sense, on closing. |It's not about, “well, we think
it's a good deal, so it nust be good to integrate it sooner,
before we're cleared and cl osed.”

Clearly that's not the legal and regul atory
environment. You can't actually integrate the business
until you've been cleared and closed the deal. The point
here is sinply that deals succeed or fail based in | arge
part on whether they're effectively integrated, and
effective integration requires fast integration. It

requires, as others have said, that a |lot of things happen
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in the first hours, days, weeks and nonths after the deal is
actual |y consunmat ed.

The next point -- and again, |'m echoing what
others have said — is that the current regul atory
envi ronment wor ks reasonably well. People have found ways
to structure due diligence, integration planning and
ordi nary course contract provisions so that businesses can
do nost of what they need to do. But | wll talk about sone
of the anbiguity at the margins of the agencies’
articulation of the policy in this area that m ght be
effectively addressed.

What can the agencies do differently? | think it's
a question of how you interpret and explain the policy and
the enforcenent actions you take. Again, | don't have nuch
to qui bbl e about in terns of case selection. The question
is what is the gloss on that case selection, and what is the
proper |egal analysis under Section 1 and Section 7A, which
| think have to be viewed as distinct analyses, as | wll
di scuss.

Then finally, I don't want to give practitioners --
outside or inside counsel -- a conplete pass on this. Sone
peopl e give very good and practical advice. But sone
practitioners resort to a cookbook approach. You can get
very sinple guidance, and it can be over-restrictive. O
you can spend all day every day, as |'m sure Paul has found,
answering specific questions on a case-by-case basis. You

have to find sonething in between where you can gui de the

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

322

process w thout spending 24 hours a day on it, and w t hout
resorting to categorical do’'s and don'ts that might mss the
mark in sonme cases.
| put the legitimte pre-closing needs of

busi nesses that are parties to a deal agreenent in three
categories. First, let's talk about due diligence, which is
referenced in the slide on the top of page 2 of ny handout.
The fundanental prem se that good information is vital to
deal evaluation and integration planning is not sonething
peopl e woul d disagree with. Efficient markets require good,
timely information. MA markets are no different. But
sonetinmes the counseling in this area unduly restrict the
information to what's “necessary” or “reasonably necessary”
in order to acconplish a business objective. That's
probably a good working concept, but the problemis that |
often find that 1'mlooking at information where | can
clearly see that there is a legitinmate reason for the
information to flow fromthe seller to the buyer, even if
sone of information may be conpetitively sensitive. That's
really the problem-- sone of that information could well
have a legitinmate pre-closing purpose, and it nay be hard to
draw a clear |ine around what is “necessary.” And of
course, it can be hard to draw a clear |ine around what is
conpetitively sensitive.

But the next point | think is something that's
i mportant to say, which is that this l[ine-drawing is

typically not a big problemin the current regul atory
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environnent. |[It's understood in the antitrust |egal
comunity, at least, and | think in the M&GA | egal comrunity
generally, that you have to take steps to keep conpetitively
sensitive information out of the hands of the wong people.
Through a process of identifying the information, and
i dentifying the people, you establish processes to make sure
that if there's a need to know, you know who needs to know
It, and you prevent the information fromflowing to
operational people in the buyer's organi zati on who conpete
with the seller. Those are steps that can be and typically
are taken, and | think that these steps are fairly sinple
and wi dely used.

But in the due diligence area, | think it's
i nportant to confine the analysis -- as noted in Howard's
terrific article and | ooking at the cases and speeches -- to
Section 1. It's a Section 1 rule of reason issue. There's
an established legal analysis for that. [It's not the

clearest legal analysis in the antitrust world, but there is

one. It's not a 7A analysis. Wen | conme back to
integration planning in a nonment, | will talk about that a
bit nore.

The rule of reason really is the proper approach to
i nformati on sharing, setting aside the sham situation, which
as Howard said and which in ny observation is extrenely
rare. | have never seen deal discussions that | thought
either party was entering into in order to mne conpetitive

information without a legitinmate interest in doing a deal.

For The Record, Inc.

Wal dorf, Maryl and
(301) 870- 8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

324

I'"'mnot saying it's never happened; |'ve just never seen it.

The second legitimate need is integration planning,
which is discussed in the slide on the bottom of page 2 of
ny handout. 1've already nmade the first point, which is
that the business need is not about getting started with
actually integrating the acquired business before closing.
It's about being ready to quickly take the vast majority of
I ntegration steps within the first 30 to 60 days after the
deal is closed. Keep in mnd that for nost deals, before
they are signed and announced, there's a fairly small group
of people in both organi zati ons who know about the deal.
Oten there are very strong |legal and practical reasons to
do it that way. So, the buyer and seller organizations nmay
have hundreds or thousands of enployees, but nost of those
people are conpletely separate fromthe deal process until
the day that it's announced.

So, there's a hell of alot to do at closing --
Paul made that point. M viewis there's a |ot of
preparation that can be done pre-closing, as |long as
conpetitively sensitive information isn't shared anong the
wrong people, so that at closing, we can conme as cl ose as
possi ble to pushing a button and having the IT systens
i ntegrated, for exanple. Now, anybody that knows about IT
systens woul d | augh at that, because they know that that's
al nost never possible, even with snaller integrations, much
| ess large ones. But that's the goal, and that's a good

exanple, | think, of a fairly conpetitively benign area
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where there are business inperatives.

The next point is that there are difficult
guestions about information flow, often related to the
i ntegration planning process. Wen antitrust |awers think
about this issue, we typically begin by thinking about due
diligence and sharing information, what kind of information
needs to be shared for valuation purposes, et cetera. Then
we think about integration planning as largely a gun-junping
issue. Did the buyer exercise inproper control over the
seller? Didthey get in there and operate the business
premat urel y?

But to ne, one of the key areas and sonetines one
of the nost challenging areas is a conbination of the two
i ssues: What is the information flow necessary for
i ntegration planning? Paul made a nunber of very useful
observati ons, one of which was that due diligence and
i ntegration planning are not really two operations, they're
one. The information flow that is supporting due diligence
al so needs to be plugged into the integration planning
process. And often there’s even nore of a legitimte need
for operational business people fromthe buyer's
organi zation to be involved in the integration planning
process, because they are the ones who are know edgeabl e
about the businesses to be integrated.

When you' re tal ki ng about pre-signing due
di l i gence, you can do sonme of that wi th non-operational

busi ness people. Cbviously, you nmay include operational
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peopl e for sone purposes, but you can reasonably segnent
themfroma lot of the information. Wen you tal k about

i ntegration planning, by definition, you' re tal king about
how busi ness X and business Y fit together, and that has to
i nvolve, to a significant degree, operational people from

t he buyer's organization.

So, it's alittle nore difficult at that point to
say, well, we'll take all the necessary information in, but
we'll just keep it within this deal teamthat is limted to
out side consultants and finance people and | awyers and
busi ness devel opnent people. You have to include sone of
t he buyer’s business people in the integration planning
process, so you have to then be nore rigorous about keeping
fromthem conpetitively sensitive information fromthe
seller that they shouldn't have. That is sonething that we

focus on a | ot.

Again, |I'mnot arguing here for a different policy
or different guidance fromthe agencies. I'mjust trying to
convey the business context. |[If the agencies encounter an

exanpl e where sonebody is seeking to justify information
flow on the grounds that it was needed for integration

pl anni ng purposes, | don’'t think you should say, well, wait
a mnute, we |ook at information flow as a due diligence
issue. | don't think it's quite that sinple.

The final point on this slide is that when any
responsi bl e antitrust counselor is trying to help their
client get a deal done, the ultinate goal is to get it done
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qui ckly and effectively. The overhang here, if you wll, is
sonme of the nore aggressive speeches by agency officials
about what constitutes gun-junping. The reality, which is
much clearer to nme since leaving the FTC and going to GE, is
that if you're well counseled you will try to avoid getting
anywhere near the gun-junping |line, because the |last thing
you want is for your deal to be held up when the litigation
staff decides that they' ve got to focus on a 7A issue in
addition to the core Section 7 clearance issues.

It's a failure, by definition, if your deal review
i s del ayed by weeks or nont hs because sonebody thought you
went too close to the line on a gun-junping issue. So,
there's a cautionary cushion that's often built into the
advice in this area, and | just think it nakes it nore
i nportant that the agency gui dance not be too aggressive,
because when t hat happens some efficient business practices
can unnecessarily be deterred.

Ordi nary course conduct provisions in dea
agreenents, discussed in the slide on the top of page 3 of
ny handout, is really the interesting issue these days, |
t hi nk, because of the Conputer Associates case. Effective
contracting requires that key terns be reduced to witing,
be fixed as clearly as possible, and one of those key terns
Is the value of what's being acquired.

There are a |l ot of contractual ways to deal with
changes in the value of a seller between signing and

closing. Odinary course operation clauses are not the only
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way to do that, but they are an effective way to address the
i ssue. The inportant point here is the second one on the
slide, and that is that there are clearly sonme reasons why
sellers and their enployees mght act differently after a
deal is signed than they ordinarily would behave. There
really are reasons that don't have anything to do with
limting conpetition why a contract may legitimately need to
deal wth the fact that the seller’s incentives and conduct
may change after the deal agreenent is signed.

Peopl e may have an incentive to nmake thensel ves
| ook better in the eyes of their prospective buyer by
artificially punping up their apparent sal es revenues
t hrough non-conpetitive or unprofitable transactions, where
the profitability of those sales is difficult to discern
until well after the deal is closed. Enployees may seek to
ingratiate thenselves with managers, custoners or others in
a manner that they would not do but for the pending nerger.
They may have incentives to act in a way that they woul dn't
act in a nornmal conpetitive situation.

So while it's widely recogni zed that ordinary
course contract provisions are common and | egitimte,
Janmes's triage of issues was very interesting to me. One
issue | would add is the one at the bottomof this slide,
which is a question |I've asked a few people, sone of whom
are in this room \Wat if the Conputer Associates' facts
were different than alleged? Wat if the facts were that

the seller’s discounting was far in excess of anything that
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the seller had ever done before? What if a provision were
chosen for the contract that built in a cushion and said,
okay, the seller’s ordinary discounting is 10 percent, and
t he maxi num di scount the seller has ever granted is 30
percent, so discounting in excess of 50 or 60 percent wll
be regarded as outside the ordinary course and therefore
wll not be permtted.

There are sone legitimate justifications for that
provi sion under those facts. | understand that there are
al so sonme legitimate concerns about provisions in a deal
agreenent between conpetitors that relate directly to
conpetitive pricing. But | don't think you can fully assess
that kind of provision under those different facts w thout
considering the fact that there is a legitinate reason to
allow the buyer to agree to acquire, at a fixed price, a
business that's operated in a certain way, and for the buyer
to be able to require that the seller maintain its business
as is for a period of tinme while the deal is being cleared
and then cl osed.

The slide on the bottom of page 3 of ny handout
deals with current guidance fromthe agencies. The point
here is sinply that while the enforcenent actions have I
think been largely well chosen, and seemreasonable on their
face, as Howard noted there has been a tendency to blur the
anal ysis between Section 1 and Section 7. For exanple, sone
have descri bed informati on exchange as a 7A issue, which |

think is pretty aggressive.
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Anot her question is, where does the burden lie? |Is
it essentially on the parties to justify why they did
anything differently from how they woul d have done it absent
a deal agreenent? |Is that the baseline? | don't think it
shoul d be.

O is the proper way to proceed to ask, what are
the specific elenments of a Section 1 violation? Wat are
the elenents of a 7A violation? |If those elenments exist in
a given case, then the public interest requires that you
take sonme action. But if they don't, we should try to keep
this frombecom ng an overly regulatory process in which
conduct that is not unlawful is discouraged, but rather one
that is focused on whether there is evidence of a discrete
| aw vi ol ati on.

| don't want to finish w thout com ng back to the
role of practitioners. Mst of the advice that | get, and
that 1| hope | give, is sonmething in between the second and
third itenms listed in the slide on the top of page 4 of ny
handout. 1It's not sinple do’'s and don'ts, although
busi nesses constantly clanmor for that. Sonetinmes | think
bad advice results fromgiving the client exactly what they
ask for, which is often “just tell ne exactly what | can do
and not do.” If that's the question, then the advice is
goi ng to be sonewhat nore conservative than it would be if
you took the tine to ask the client, well, what is it
exactly that you want to do, and why, and let's take the
time to look into it.
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So, as indicated in the slide on the bottom of page
4 of my handout, there is no crisis in this area. | think
it's very useful that you're having this session to think
about these issues. And | agree with Paul, | don't think
it's a question of needing nore guidance. | think it would
be useful for everyone to stick to the principles that have

been articulated in the enforcenent actions and in the | aw.

In particular, | think that Section 1 rule of reason
cases shoul d be evaluated under a real rule of reason
conpetitive analysis, not a kind of regulatory, scale
analysis that | think has crept into sone of the speeches.

And then, in Section 7A, the analysis should focus
clearly on the beneficial ownership question. | don't see
this as a huge issue for businesses, because | don't think
we have an interest we need to vindicate to go out and start
i nfluencing sellers pre-closing. But | also think the |egal
anal ysis gets nuddy when you start tal king about “influence”
over the seller’s business anmounting to benefici al
ownership. So, it mght be useful to focus nore on what the
HSR St at enent of Basis and Purpose says about what it really
means to “acquire” or exercise beneficial ownership over a
target before consunmati on.

Thank you very nuch.
M5. DETWLER  COkay, Bill.
MR. KOLASKY: Good afternoon. | don't have any
sl i des.
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| amgoing to start off just with respect to due
diligence and integration planning, echoing what | think al
of the other speakers have said. | do not think that this
is an area where we have a particular problemright now |
think that there are two main | essons that could be gl eaned
fromthe cases that have been brought, and they're the sane
| essons that others have already nentioned, and that is that
neither Section 1 nor Section 7A, as they have been applied
to date, should interfere with legitinmte due diligence and
i ntegration planning, and | don't think they have.

The enforcenent actions that have been brought to
date have all involved conduct that goes well beyond
ordinary due diligence and integration planning. To the
extent there's any problemat all, it arises, as others have
said, fromsone of the nore absolutist positions taken by
sone fornmer FTC officials in speeches. But | don't think
that those speeches reflect actual agency practice. | do
think it mght be helpful to clarify that in future
speeches.

Second, | think with respect to due diligence and
i ntegration planning, as you can tell fromthe presentations
t hat have al ready been made, the general guidelines are very
wel | understood. But | would also agree with Mark that
conpani es need good antitrust counsel for specific questions
of the type that he and Janmes Mrphy identified. M
experience, when | was back in private practice, is that

there is a great deal of nervousness on the part of in-house
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counsel with respect to how the Section 1 and Section 7A
will be applied to due diligence and integration planning,
and that there are lots of questions that come up in the
course of a period prior to closing of a nerger.

What | want to tal k about today is sonmething that I
think the other speakers really have not focused on very
much, and that is what sone of the conpanies that are not as
wel | counsel ed as GE and DuPont have tried to get away with
in this area, and the type of conduct that | think does
violate Section 1 or Section 7A.

In particular, I want to talk about what | think is
per haps the single nost difficult issue, and that is to what
extent does the pendency of a nerger agreenment constrain
joint conduct in the market of a kind that m ght be engaged
in even absent the nmerger. That's something that's received
very little attention in public speeches by the enforcenent
agenci es since the radi o nerger wave several years ago, but
is the focus of sone pending investigations. GCbviously, |
don't want to tal k about those investigations, but it is a
matter of sone legitimte concern.

The other thing | want to nention before | turn to
those issues is that there are sone other legitimte reasons
| believe for exchanging information during the pre-closing
period that | don't think the other speakers touched on.

The nost inportant one is, of course, securing regulatory
clearance. In addition to due diligence and integration

pl anning, the other thing the merging parties are focused on

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

334

during the pre-closing period is how to get clearance for
their transaction.

That in itself requires sharing a great deal of
potentially conpetitively sensitive business information.
Obvi ously, information on sales in order to cal cul ate market
shares, information on prices and margins sonetines in order
to do critical |oss analyses or other types of econonetric
wor k, and detailed information that allows one to put
together a verifiable efficiency story. But again, | think
that those who counsel in this area have devel oped a good
under st andi ng of what safeguards need to be in place with
respect to the exchange of that type of information, the
need to go primarily to outside consultants and | awers, and
to have the nunber of people in the two conpanies who are
i nvolved in that process limted and subject to
nondi scl osure agreenents.

So, | don't think the issues are any different from
those raised by due diligence or integration planning, but I
think it's sonmething that's worth keeping in mnd as we
t hi nk about what the legitimate reasons for exchangi ng
i nformation are.

Turning then to the areas where | think conpanies
have in the past stepped over the line and where | think the
agenci es have legitimte concerns. The first is, of course,
the area of operational control, cases |ike Conputer
Associ ates, where the buyer had veto power over certain

custoner contracts and di scounts beyond a certain point. |
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think Mark raises a very good point as to whether or not
t hat woul d have been a violation had the discount |evel been
set at a | evel beyond what was ordi nary course of business.

A second thing which, obviously, conmes up in sone
of the cases that have been brought, is occupying premn ses
of the other conpany, taking possession, starting to
exercise control. That m ght be done, for exanple, through
a managenent contract, and that's where the LMA, Local
Mar keti ng Agreenent, situation that | alluded to earlier
wWith respect to the radio nerger several years ago cane up
The reason why a nanagenent agreenent that m ght not be
unl awf ul absent a nerger agreenent woul d becone unlawful in
the presence of a nmerger agreenent is, as | think one of the
ot her speakers nentioned, that the nmerger agreenent itself
transfers some of the indicia of beneficial ownership. The
managenent agreenent then serves to transfer additional
i ndicia of beneficial ownership, thereby taking you over the
line and creating a Section 7A violation.

Anot her nore subtle way of exercising operational
control is not by physically occupying the prem ses, but by
basi cally exercising influence through e-nmails and tel ephone
calls and the like, where the two parties to the nerger
actually start talking with each other on an ongoi ng basis
about current business decisions. | think all of us would
recogni ze that that's a violation, and yet sonme conpani es do
t hat .

Anot her one woul d be having the executives of the
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buyer attend busi ness pl anni ng neetings of the target.
Believe it or not, | have had clients ask ne whet her they
can do that. So, there are clearly ways in which conpanies
can try to exercise operational control prior to closing
that woul d step over the |ine and generate enforcenent

I nterest.

The second area where conpani es have stepped over
the line, and where the agencies have |egitinmate concerns,
is with respect to coordinating marketing activities pre-
closing. There are sone legitimate reasons why conpani es
m ght want to exchange information about their current
custoners and perhaps even plan which party is going to
approach which customers in order to tell them about the
benefits of the nerger and get them on board to support the
nmerger itself. The danger is when it goes beyond that and
the parties begin actually coordinating their marketing or
sales efforts, and this is sonething that we've seen in sone
of our investigations.

One exanpl e woul d be where the conpani es actually
al l ocate custoners and deci de whi ch conpany w || pursue
whi ch custoners during the period prior to closing of the
merger. Even short of that, though, you can inagine
situations where one conpany's sal espeopl e may represent,
even if it's not true, that the other conpany’s sal espeopl e
are going to be serving a particular group of customers or a
particul ar sector of the market post-closing and that,

therefore, the custoner should do business with themrather
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than with the other party to the nerger. Even if there is
no such agreenent, maki ng such representations to custoners,
obvi ously, creates the appearance that there is.

Anot her related activity that plainly | think goes
over the line would be for the parties pre-closing to
di scuss the terns that they are going to offer to custoners
post-cl osing, prices and other material terns of doing
busi ness. There, there would clearly be a spill-over
concern that mght affect the terns that they're currently
offering to custoners. Even nore egregious, of course,
would be if the parties to a nerger did, in fact, start
tal ki ng about what ternms they were going to offer custoners
during the interimprior to the closing of the nerger.

That then brings us to the difficult situation of
when there nmay be legitinate reasons to engage in some joint
comercial activity pre-closing. One situation is joint
bi ddi ng where you quite often have the situation where one
of the reasons why the parties are nerging is that they
don't feel that either of themhas critical mass sufficient
to be able to win particularly large and conpl ex contracts.

In those circunstances pre-nerger, there may be a
| egitimate busi ness reason for the conpanies to teamin
order to pursue those particular contracts. | think the
antitrust analysis there would be basically a Section 1
anal ysis, where you would look at, A has the fact of the
t eam ng arrangenent been fully disclosed to the custoner, B

is there a legitimate need for the parties to teamin order
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to pursue that contract, and, C, does their team ng actually
| essen conpetition or enhance conpetition by giving thema
better chance to conpete for a contract that they

i ndi vidual ly woul d not have been able to conpete for
effectively?

A simlar situation is joint purchasing. W heard
this norning that one of the efficiencies that parties have
often expected to realize through nergers are procurenent
ef ficiencies or procurenent savings. There's a debate
about whether these are efficiencies or just pecuniary
savi ngs, but again, | have seen situations where parties to
a nerger have agreed to engage in sone joint purchasing
activity prior to the closing of the nerger, and | would
say, again, that the analysis that one engages in those
ci rcunst ances ought to be the standard Section 1 analysis
where you ask whet her the joint purchasing would be | awf ul
absent the nmerger, and if it would be, it's hard to see why
t he pendency of the nerger should constrain the ability of
the parties to engage in otherw se | awful conduct.

More generally, the parties may have ot her types of
conpetitive collaborations that they would |i ke to engage in
during the period prior to closing. One exanple m ght be
where you have two parties whose notivation for nmerging is
that they have nmutually bl ocking IP, intellectual property,
positions, and they want to capture the efficiencies they
expect to realize fromthe nerger by entering into, say, an

interimcross-license agreenent so that they can begin

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

339

mar keti ng a conbi ned product that they wouldn't be able to
have marketed absent that cross-1licensing agreenent.

There, too, | think you'd apply the standard
Section 1 analysis, |ook at whether there was any
justification for the facially conpetitive coll aboration.

If there is a facial justification, then you | ook to see
whether it's likely to cause conpetitive injury, and if it's
likely to cause conpetitive injury, then you have to | ook at
whether it's reasonably necessary to achieve the legitimte
obj ecti ves.

Here, | think the role of counsel becones
absolutely critical, because one of the things that counsel
needs to do is to |l ook at whether or not there are | ess
restrictive alternatives that woul d serve the sane benefits
and acconplish the sane objectives with | ess anti -
conpetitive injury.

The final area | want to touch on, and again, it's
one that the other speakers have not nentioned, are stock
purchases. Now that the thresholds have been raised to $50
mllion, I think this is going to be | ess of a problemthan
it mght have been in the past, but one way in which a party
may sonetinmes junp the gun, if you will, is when it is
contenplating an acquisition, especially if it may be an
unfriendly takeover, it mght want to accunul ate a sizeable
stock position in the conpany prior to starting the hostile
t akeover.

| think both agencies, but particularly the FTC,
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has provided very cl ear guidance over the | ast dozen years
or so that in those circunstances, the conpany does not
qualify for the investnment-only exenption, that if you are
seriously contenplating a possible acquisition of the
target, especially if the target is a conpetitor, you do not
qualify solely for purposes of investnent exenption,

because, obviously, you' re not making the acquisition solely
for purposes of investnent. You're making it in order to
gain an advantage with respect to a possible takeover.

| woul d enphasi ze, of course, that we're not
tal ki ng about sonmebody waking up in the mddle of the night
and saying, gee, it would be nice to acquire Joe. W' re
tal ki ng about a situation where the conpany is actually
seriously contenplating a possible acquisition and perhaps
takes sone affirmative steps to pursue it.

But, again, these are sone of the areas that |
think the other speakers didn't touch on where conpani es do
step over the lines, but, obviously, not the conpanies
counsel ed by ny fellow panelists. Thank you.

M5. DETWLER  Thank you, Bill. So, I"'mglad to
hear that the agenci es have spoken with one voice and
everything is crystal clear to practitioners.

Just to start off with the Iist of conduct that
Bill nmentioned, which was a fairly specific list, did
anything on that list strike anyone else on the panel or in
t he audi ence as a close call or was there any di sagreenent?

MR MORSE: |'Ill jump in on that one, at |east a
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little bit. 1 think as Bill was talking, we all had in mnd
situations where there is a conpetitive overlap between two
conpani es, and the concern is can a conpany do these things
when it is about to nerge with its conpetitor? But what do
we do in the situation in which there is no overlap? |
think this conmes back to needing to be careful to

di stingui sh the rules under the Sherman Act and under the
Hart - Scott-Rodi no Act, because if Chase Manhattan Bank is
fundi ng a nanagenent buy-out by soneone and filing under the
Hart-Scott-Rodino Act, assum ng it does not already have an
interest in other conpanies in the sane business, |'m not
sure that | have a problemw th Chase Manhattan Bank sitting
in on a business planning neeting or sitting down and

di scussi ng post-closing prices, but Bill said you can't do

t hat .

MR, KOLASKY: Howard, | think you' re absolutely
right, and |I should have been cl ear about that, that I'm
tal ki ng about situations of horizontal acquisitions.

M5. DETWLER  Another thing that struck nme, | nust
have heard the word "reasonabl e" any nunber of tinmes during
the presentation. But it also occurs to ne that there are
situations where the rule of reason would not apply, and
some of the conduct that we were discussing would involve
di scussi ons between buyer and seller, and there you would
have an agreenent, and could we be in per se territory? 1Is
there any uncertainty as to when the rule of reason applies

versus when the per se Section 1 territory would apply?
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MR. WHI TENER  Well, | addressed that point a bit.
| think the per se situations would be quite hard to imagine
-- obviously, it's possible that parties could decide to fix
prices or allocate custoners in the neantine, but it was a
bit unclear as to how that woul d have been pleaded in court
in lInsilco. Howard pointed to the part of the analysis that
said this would be a problem“in any industry” or sonething
al ong those lines, but | don't think there is nuch in this
area that would be potentially per se.

My point was, you will typically have sufficient
busi ness justifications for whatever it is we're |ooking at,
to take the conduct out of a per se analysis. Certainly the
vast majority of what's been discussed today were activities
in which I think you d start off with an efficiency baseline
that woul d take you out of the per se rule. One could, of
course, imagi ne huge screw ups where you're dealing with per
se behavior, but I don't think that has a lot to do with
what we're tal ki ng about today.

MR MORSE: | think the Comm ssion allegations in
the Torrington case | nentioned are essentially a per se
al | egati on, where the conpani es had a di scussi on and
essentially said, during this interimperiod, one would not
sell or quote to custoner X. Again, | think there may be
sone uncertainty in the law as to whether the nere existence
of a nerger agreenent arguably may take that out of the per
se category, but | think in dealing with cases at the

Comm ssion or at the Justice Departnment, that you can expect
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per se treatnent to a nere narket allocation agreenent pre-
cl osi ng.

MR, KOLASKY: If | could add just one thing to
that, I would agree with what both Howard and Mark said,
that it's very unlikely that even an agreenent between the
parties to a merger as to which ones will sell to which
custoners pre-closing would be per se unlawful. You m ght
be able to construct a sufficiently facial justification
that you woul d get yourself out of the per se doctrine. But
| do think that if the evidence were to show that the
justification the | awyers advanced post hoc was a
pretextural one, that you m ght be able to attack the
agreenent as per se unlawful. But even if it does not fal
within the per se category, | think this is a category where
the quick | ook approach to the rule of reason has a great
deal of nerit. Well, obviously, the type of information
exchange that you have for due diligence or integrational
pl anni ng deserves a full rule of reason anal ysis.

There are other types of conduct during the pre-
closing period that | think could be, as Phil Areeda woul d
say, found to be unlawful in the tw nkling of an eye,
because the anti-conpetitive effects are so obvious and the
proper justification so weak.

M5. DETWLER Wre there any reactions or
guestions fromthe audi ence?

MR MORSE: Can | junp in and nmake one comment

before we turn to the audi ence, particularly given the fact
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that, as | understand it, a nunber of people in the audience
are fromforeign countries. | want to nention one issue
that we have not discussed today. |'ve been on a nunber of
conference calls with ny client and | awers in various
countries around the world in which we di scuss what can be
done during this pre-closing waiting period. | know sone
of the other people up here have nore experience than | do
on international deals, but in ny experience the rule of the
nost restrictive standard is what nost conpanies will
permt, because if the U S. says one thing is OK and the EU
says sonet hing el se and Canada says sonething el se, you are
going to be cautious to do the | east which you can do
Wi thout getting in trouble, at least with those countries.
I"mnot really too scared about rules fromthose
countries, but we've also seen nerger filing schemes in lots
of other countries. | have a fear on a going-forward basis
that there are countries around the world that will read
sone of the | oose | anguage that we have been tal ki ng about
and come up with rules and say you violated our gun-junping
rule by doing X, and therefore, you owe us a $3 mllion
fine.

So, as we talk about this issue, and as we've said the
rules are generally reasonable in the United States, we also
have to think about the inplications on a worl dw de basi s.
|"d like to throw that out and see if based on the other
panel i sts’ experience they agree or disagree.

MR. KOLASKY: |'ve tal ked enough.
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MR VWH TENER: Me too0.

MR BONANTG | think fromat |east DuPont's
perspective, fortunately or unfortunately, we have | egal
offices around the world. Sonetinmes we have to foll ow due
diligence differently in different parts of the world, we
have to do integration differently in different parts of the
world. As you know, under the community directives, EC,

Eur opean Conmmi ssion, privacy is a different issue than it is
in the United States.

What data can actually awfully be made avail abl e
to the buyer in Europe is different fromwhat can be nade
available in the United States. So, | think you probably
have a good point there. There is a lot of conplexity. |
suppose as a practitioner we can | ook at that as an
opportunity for us, but it is a challenge. | would say that
we woul d I ook at certainly the EC practice and the U S
practice as conplenentary but not always the sane, and we
would try and deal with them appropriately when we need to.

MS. DETWLER Questions fromthe audi ence?

NEW SPEAKER:  Sonet hing from the European
Comm ssion. You know, | just wanted to follow up on what
Bi || Kol asky nentioned about securing international
cl earance, because | think that's a situation we have
sonetinmes in the EU where parties tell us we have difficulty
gathering the information you are asking us. | wanted to
ask you in concrete exanples what kind of difficulty you may

have faced in the past and what kind of problemthis gun-
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junping issue may raise? For instance, will you be
i ncapabl e of presenting argunents to the regulators, in
particular, in relation to efficiencies clains?

MR VH TENER: 1'Il take that one first. \Wen Bil
said that, it registered with ne that that was an issue we
hadn't touched on and probably should have. M ot her
t hought was that |I haven't viewed that issue as a particul ar
problem That clearance process is and has to be gui ded by
counsel, and so if it's done right, there won’t be an
i nadvertent m st ake.

To me it's just a question of proper nmanagenent,
and as long as it's managed by counsel, it shouldn’'t be
difficult to decide what is it that the business people
really have to know.

They can probably franme argunents pretty
effectively without having the current conpetitive details
of the other business that nany of you in this roomwould be
unconfortable wi th them havi ng. Frequently, when there are
nmeetings with the agency staff, sonetinmes you want both
conpanies there. A lot of tinmes you don't. And the typica
deal agreenent will provide for the conpanies to cooperate,
but it's always done in a way that's sensitive to these
| ssues. So, | haven't had a particular problemwth this,
because | think that fundanmentally it's sonething that's
managed by antitrust |awers.

MR, KOLASKY: If | can just add a coupl e of

t houghts to that, the way we typically nmanage this in the
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United States is by having, in addition to the standard
nondi scl osure/ confidentiality agreenent between the parties,
a joint defense agreenent which the parties and the | awers
sign. oviously, the retainer agreenents w th outside
econom ¢ consul tants and accountants have siml ar
confidentiality provisions in them

W will quite often have levels of confidentiality
so that there's sonme information that you can share with a
smal | group of enpl oyees of the conpany who are working with
you on the regul atory presentations, but there nmay be a
hi gher | evel of confidentiality of information that can only
go to the outside advisers and not to people within the
conpany.

What | haven't thought very hard about is to what
extent a problemexists in Europe where the Conmm ssion has
taken the position that in-house counsel are not entitled to
assert the attorney-client privilege, because as an outside
|l awyer, | would find it nearly inpossible to navigate the
regul atory cl earance process w thout being able to share a
great deal of confidential information with the in-house
counsel .

MR. BONANTO Let ne just say briefly, | think with
t he devel opnment of Form CO DuPont's practice changed. As
you know, just to over-sinplify, in the United States, you
nmake a rather limted filing initially, and if there's not a
second request, limted information is turned over. In

Eur ope, those of us who have worked on Form CO have found
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that a rather daunting and exhausting task, and it clearly
needs to be done in connection with the other side.

| would just say that the issues we do in the U S
tolimt certain information to counsel and other outsiders
is followed in Europe. W have not found the preparation of
Form CO to be an issue in information exchange any
differently than it is in the United States. It is just a
factor to consider in the timng and what you want to do in
the U S. versus Europe.

Now, obviously, it's a docunent. The first
gquestion fromDQJ or FTCis, oh, you made a filing, let ne
see Form CO. So, | would suggest -- and we have seen recent
di scussions -- anything that can be done between the
Comm ssion staff and the regulatory staff in the United
States to kind of harnonize things and hel p things al ong
will be positive.

As far as the other issue you nentioned, it is
awkward in not allow ng in-house counsel in Europe at tines
to see documents that in-house counsel in the United States
can see. |It's probably inefficient for getting the deal
done. This is an old chestnut that's been argued forever in
Europe, so I'msure you're aware of it, but it has a
negative inpact in trying to get the transacti on done
efficiently. Typically the business attorney in France or
Germany or wherever will know an awful |ot nore that's going
to be hel pful in preparing Form CO than wi |l outside counsel
or the outside econom st.
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M5. DETWLER O her questions or reactions?
Yes?

MR DUCORE: Hi, |'m Dan Ducore fromthe FTC. I
wanted to follow up a point that M. Mrphy made that |I'm
not sure we've heard nmade frequently. That is, that
especially the selling side gets advised that it should keep
In the back of its mnd at |east that the deal could not go
forward, and it should be concerned about things it m ght do
and information it mght give over to the buying side with
that in mnd. In other words, that if the deal didn't go
t hrough, you could regret having reveal ed this infornmation
or having nmade a joint decision.

My question is, do you give that advice differently
or does the advice change as the particular deal works its
way through the regul atory review process, or is that sort
of a blanket kind of caveat? And if so, anybody on the
panel, would that be the basis for sone kind of guidelines
or guidance by which the agencies m ght review what has
taken place? 1In other words, as a deal gets closer to
potential consummation, are you proposing that maybe the
agency should take a different view of information exchange,
or should it be sort of one side of the |line versus the
other, either a deal is going forward because Hart-Scott has

closed out or it's not?

MR. BONANTO  Well, | guess I'Il take the first
shot at it.
As | explained, | actually use it as a tool to
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elicit information that | probably don't have, and that is
the first question of putting it to the business person to
say, what is it that you would not want themto have? And
to the extent they say to ne, well, what they're |ooking for
| can get on the internet, it's available in various
i ndustry sources, et cetera, obviously, the degree of
concern about that goes down. To the extent they cone back
and say, this is actually the keys to the kingdom if they
had this, they would be able to | ook inside and figure out
how we price, et cetera, the answer is, the alarm goes off.
Qobviously, that's not something that we're going to be
prepared to give them The busi nessman knows we're not
going to be prepared to give it to them The entire
exercise at that point is turned to, well, how do we find a
way to provide sone reasonabl e degree of infornmation
achi eve sone objective, wthout giving themthat?

| agree with others who say that there shouldn't be
an artificial distinction between the due diligence phase
and the post-signing phase. | try to ook at that, and I
t hi nk nost people do through the entire process, that you
never know what could happen to a deal. It's a sliding
scal e of what information you just shouldn't put across the
tabl e under any circunstance.

Then the question is, what internediaries can you
use -- at sone point there is sensitive information that
isn't the keys to the kingdom that may be necessary. You

hold off until the very end, and then you deci de whet her
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that's dealt with through a third party who will aggregate
the informati on and provide data or it's dealt with through
a small group or siphoned off. So, again, it's a series of
judgments, and | still think it's hard to put that in the
form of guidelines. Wen you said everything is crystal
clear, the evidence is not, it's as clear as nud. But in
many ways, we all know what the nmud is, and if you try to
make it too clear, there is a very high probability that you
will interfere with a process that actually kind of works.

| don't know if |'ve answered your question.

M5. DETWLER Yes, Rick

MR. DAGEN. This is Rick Dagen fromthe FTC |
guess a conment and a question on unrel ated subjects. The
comment is, it was suggested that IT, information
technol ogy, was one of the prine issues that would be up and
running after the HSR period ends. There was never a
di scussi on concerning the deals that are done that don't
have any HSR waiting period, so they get negotiated and you
don't have this 90-day or year period. Presunably the IT
probl enms are nuch greater in those circunstances where a
deal gets negotiated in a week, you have got this limted
nunber of people that are involved, and the next day, it's
announced, and you don't have any IT coordination that's
possible. So, | don't think that was really addressed. |
think the HSR period woul d suggest that there are planning
opportunities that aren't present when there is no reporting

requirenent. So, |'d be curious about that.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

352

The second question relates to a suggestion by Pau
that there woul d be sonme degree of certainty with nore
concrete ordinary course provisions. |If you could set 10
percent as an allowabl e discount, then people m ght do the
di scount or they mght do discounting of 8 percent if they
knew that there was a 10 percent cap. Wthout an express
provi si on governing the | evel of perm ssible discounting,
there m ght not be any discounting. | don't know if that
made any sense. | think Mark's position on the other hand,
and perhaps another panelist, was that the ordinary course
provision really has no teeth. So, there seens to be sone
tensi on between those two positions. |If an enployee is
afraid of breaching the ordinary course provision, that
woul d suggest that there is sonme teeth, but | think Mark's
position suggests that just by having an ordinary course
provi sion, people would not know what they could and

couldn't do, and there would be no renedy for the acquirer.

MR. WHI TENER Let me go first and try to clarify,
and then Paul can comment. | wasn't saying it had no teeth.
When | listened to what he was saying, | was, again, in
vi ol ent agreenent. The issue of a generalized ordinary
course provision is anbiguous. It has in terroremeffect,
that was one of Paul's points. |It, in fact, can and
probably does condition the seller's behavior, but not in a
way that's predictable. It nmay condition their behavior --

again, | think Paul’s point -- nore so than if you had a
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defined provision that said, okay, this is specific conduct
that is deenmed beyond the ordinary course.

So, what | was trying to say was fully consistent
wi th what Paul was saying, in that fromthe perspective of
the agency trying to preserve the maxi num conpetition pre-
closing, you may in sone cases be better off with specific
ordi nary course provisions, rather than a general catch-al
that says we're going to leave it to whatever the seller
thinks it neans and what ever the buyer decides it neans and
what ever the two of them m ght |ater discuss and agree that
it means.

MR. BONANTO  Yeah, that's right. | think nmy point
only was if the seller was under a | ot of pressure to nake
sure this transaction closes, which sonetines they are for
financial or other reasons, ambiguity can cause the seller
to be |l ess aggressive in the marketplace than if it had
greater clarity. It depends on the circunstances, but if
they say, Paul, this thing absolutely has to close, if we do
thus and so, what's it nean under the agreenent? Lack of
clarity can cause nore timdity at this than it m ght not.
It won't be true in every case, but it's possibly true in
t hat case.

On the other hand, | think it's also true, just to
state the other side to nmake sure it's bal anced, as the
seller, I"'malso always aware that the deal may not cl ose.
In fact, First Chem which was announced and finally did

cl ose after we got through the second stage of regulatory
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review, we were the acquirer in that case. Recently, just
bef ore cl osi ng was schedul ed, their plant had an expl osi on.
So, it always happens, you go to sell the house and
sonet hi ng doesn't worKk.

So, fromthe seller's point of view, too, I'malso
saying in these covenants, we are concerned about cl osing,
but as the seller, I'"'malso recognizing it may never happen.
So, that does create a certain degree of rigor in doing
things that froman agency's point of view you' d want us to
do as well.

MR, KOLASKY: Rick, if | can just address your
first question very briefly, | think the problemis, you're
absolutely right. |[If you don't have to go through the HSR
period, if you schedule a closing two weeks or a nonth after
you sign the agreenent, you may not have your I|IT integration
in place. But the point is that on any |arge transaction,
the greater the delay fromthe tinme you sign the purchase
agreenent or the nerger agreenment and the tinme that you
actual ly have the businesses integrated and up and running
is -- the worse it is for your business, and frankly, I
think the worse it is for the custoners.

So, if you are anticipating a | engthy regul atory
cl earance process, it's very inportant that you proceed with
your integration planning and especially the IT planning in
parallel with that so that you're in a position to hit the
ground runni ng once you do get cl earance.

MR MORSE: To throwin ny two cents worth,
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enforceability and interimeffect | don't think are
necessarily inconsistent. |In fact, | want to tie that back
into sonething that Dan Ducore said. W usually think of
the restrictions on giving of information as protecting the
seller in an acquirer/seller situation, and the seller not
wanting to give up its crown jewels. One of the things that
has surprised ne is on the buying side, conpanies saying,
sonetinmes, | don't want ny business guys to have that
information. W've got a confidentiality agreenent in

pl ace, and the confidentiality agreenent says you can only
use it for purposes of doing the deal, and you can't use it
for business purposes.

Vel |, what happens if this deal doesn't go through
and we're actually a conpetitor of that guy, and my business
guy has gotten the information? | know that what's in his
head, he can't segregate. So, once he's got that
information, | don't know what |'m going
to be able to do. So, even on the buying side, you get the
concern, | don't want the information, or | don't want the
wrong guy to have the information.

M5. DETWLER Are there any nore questions or is
everyone getting a little bit hungry?

Wl |, thank you very nuch to our panel

(Whereupon, at 1:00 p.m., the hearing was adjourned.)
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