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PROCEEDI NGS

CHAI RVAN PI TOFSKY:  Good norning, everyone. |I'd
like to open our third session of public hearings on the
question of joint ventures and joint venture
gui delines. W have had two outstandi ng sessi ons
before, and given the roster of w tnesses that we have
this norning, | expect an equally fine session today.

We do have five different w tnesses, and
therefore, since the Conm ssioners and Staff al nost
al ways have questions, it would be useful if you could
summari ze your prepared statenents, which | have read
and | nust say are outstanding, if you could sumrarize
your prepared statenents in about ten mnutes and give
us a chance for a useful give and take with all of you.
Wth that, let's get started.

Qur first wtness is Lloyd Constantine, managi ng
partner of Constantine and Partners where he
concentrates on antitrust counseling and litigation.

M. Constantine is a previous Assistant Attorney Ceneral
for Antitrust Enforcenent for the State of New York. 1In
addition, he served as chair of the Antitrust Task Force
for the National Association of Attorneys General from
"85 to '89 and has been very active in the ABA section

of antitrust |aw and serves on the advisory board of the
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BNA Antitrust and Trade Regul ati on Report.

He was an adj unct professor of antitrust |aw at
For dham Uni versity School of Law from 1989 through 1996
and a frequent |ecturer and author on conpetition |aw
and policy in the United States, Canada and Europe.

Lloyd, it's a great pleasure to welcone you to
the FTC and to these hearings.

MR. CONSTANTI NE:  Thank you, M. Chairman.
Thanks for the opportunity to testify at these hearings
whi ch are being held in conjunction with the Joint
Venture Project.

The public notice for the Joint Venture Project
advi ses that the business community i s seeking guidance
and clarification on how antitrust |aw applies to the
i ncreasi ng nunber of joint ventures, business alliances
and other forns of collaborative behavior frequently
i nvol ving actual or potential conpetitors, which often
are configured in new and exotic ways.

An inmplicit premse is that the lawin the
agencies dealt well with joint ventures in the past but
that new forns of coll aboration, the preval ence of
t echnol ogy markets, may call for new antitrust
standards. | think this inplicit premse is fal se.

Nei ther the |law nor the federal agencies have done a

good job in this area.
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The agenci es nmust study the significant rhetoric
of their failure and learn fromit before they can hope
to engage in the kind of line draw ng through
investigation and litigation which can neaningfully
address the chall enge which the agencies -- which face
the agencies in an era of severely dimnished resources,
whi ch you have tal ked about a | ot.

A prime and ongoi ng exanple of the failure of
antitrust |aw and the agencies to effectively di agnose
and renmedy the conpetitive problens of |arge joint
ventures anong conpetitors is the treatnent of Visa and
Mastercard. Visa and Mastercard, as you know, are two
paynment system conpani es whose owner nenbers are
virtually identical and include every significant bank
in the United States, some 6000 in nunber. This
construct of nearly identical owner nenbership is called
duality in the industry.

Today, these associations and their dual nenbers
exerci se and abuse their market power in the market for
credit cards and in the market for charge cards, a
mar ket whi ch includes revolving credit cards and travel
and entertai nment cards, such as Anerican Express cards,
Diners Club cards and Carte Bl anche cards.

The associ ations now al so dom nate the point of

sal e debit card market, having gone froma mnority
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share to a majority share and a position of dom nant
mar ket power in just three years. They have done so
with products that are nmarkedly inferior to and priced
at 7 to 20 tinmes the price of superior online point of
sal e debit card products such as NYCE, MAC, | think you
have MOST around here, Honor, Shazam STAR, Avail, Cash
Station, et cetera.

Visa and Mastercard openly fix prices. They tie
the sale of new products to dom nant products. They
engage in a cornucopia of blatant predatory and
excl usi onary acts against their conpetitors, and Visa in
particular, setting its sights on replacing the use of
currency with its so-called check cards and cash cards,
proclains that its manifest destiny is that, "Visa wll
be the system consuners will use for virtually every
pur chase and paynent that they nake."

This statenent is froma 1990 docunent called
Evol ution of a Full-Service Consuner Paynent System It
sounded hyperbolic to nme seven years ago when | read it,
but it's becomng a reality while the agenci es becone
nore deeply mred in the regulatory practice, guideline
witing and ranmpant enpiricismwhich have supplanted | aw
enforcement through the adversarial process of
[itigation.

The associ ations were forned in the |late 1960s
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and since at their conception there were already four
w dely issued and accepted national charge cards, it is
questionabl e why so many | arge potential entrants were
allowed to enter the market as a network joint venture,
especially when Visa's predecessor had successfully
entered the market under the unitary ownership of the
Bank of Anerica. |In 1976, the Antitrust D vision
acqui esced in and effectively encouraged the system of
duality by refusing to support Visa's rule, which then
precl uded Visa nenbers fromissuing Mastercard. This
moment is generally recognized as the begi nning of the
end of conpetition in the credit card market.

By 1985, Visa and Mastercard dual nenbers
dom nated the credit card market, but the agencies sat
on the sidelines while the Eleventh GCrcuit in the
NaBanco case condoned the fixing of credit card
i nterchange fees which conprised the bul k of the
di scount fees charged to every retailer that accepts
Visa and Mastercard credit cards. The Eleventh Grcuit
held that price fixing was a lawful restraint ancillary
to the proconpetitive joint venture of 6000 banks to
i ssue a national general purpose credit card.

The Court reasoned that w thout price-fixed
i nterchange fees, banks in the United States m ght not

have the incentive to issue credit cards, and this came
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at a time when credit cards were perhaps the bank's only
profitable |ine of business in the md-eighties, and
t hat was because of the annual fees and the annual
percentage rates and the late fees, et cetera, that were
being collected froma consum ng public which was
al ready badly addicted to revolving credit.

This judicial observation by the El eventh
Circuit was perhaps the npbst contenporaneously ignorant
statenent of fact and of the reality of the marketpl ace
that | have ever encountered. | nean, a close second
m ght be the Suprene Court's 1986 observation of
Mat sushita that the Japanese consuner el ectronic
i ndustry conspiracy to destroy the Anerican industry had
met with no success in 1986, a position also urged upon
it by the Antitrust Division, that comes to mnd, but it
still fails to match NaBanco.

And when NaBanco's | awer, Sandy Litvak, sought
t he support of the agencies for a cert petition, he was
rebuffed. The Division then, as now, was conducting a
mul ti-year investigation into what it terned the
creeping nerger of Visa and Mastercard. Back then, the
Division did nothing. It still has the opportunity to
act nowin its current inquiry into Visa and Mastercard
practi ces.

In the period 1986 and 1987, three major events
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occurred. Visa and Mastercard announced the formation
of ENTREE, a joint venture designed to preenpt, retard
the gromh and eventually dom nate the then nmassive
point of sale debit card industry, an industry already
wel | devel oped in Europe and Asia but retarded in the
United States because Visa and Mastercard dual nenbers
erroneously feared that plastic debit cards would
canni balize the demand for their super-conpetitive and
super-profitable credit cards.

In 1986 and 1987, Dean Wtter and Anerican
Express entered the market with D scover and with the
Optima revolving credit cards, and they were subjected
to several overt boycotts by Visa and Mastercard
menbers, and the agencies just watched. Wen the
president of Visa sent a telegramto 5500 nenber banks
of Visa and Mastercard calling for a boycott of Anerican
Express travel ers' checks, gold cards, noney orders, et
cetera, | said enough.

Wthin a week, a nulti-state investigation was
underway and within a nonth the boycott ended, but the
state investigation continued, and | convened the
states' Paynment Systens Wirking Goup. The states found
a shocking pattern of predatory and exclusionary action
by the associations and al so found that the five nost

likely entrants into the point of sale debit card
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mar ket, G rrus, Punch List, Interlink and Visa and
Mastercard thensel ves had all been converged into one.

In 1989, 13 states sued to enjoin the operation
of ENTREE, which was abandoned by Visa and Mastercard in
1990 as part of a decree which also precluded duality in
t he association's point of sale debit card networks,
Interlink and Maestro. Duality was precluded, that is,
until May 8th, 1997, when the states unfortunately
al l owed the decree to expire. | comend to you a
two-part article by your advisor and your coll eague,
David Balto, which appeared in The American Banker | ast
nmont h mar ki ng the sunsetting of the ENTREE decr ee.

M. Balto chronicled the w sdomof the states,
the failures of federal enforcenment in the article and
pointed to the chall enges which Visa and Mastercard
dom nance posed for antitrust in the future. Notably,
M. Balto singled out the current lawsuit by a group of
retailers, led by Wal -Mart, Sears, Crcuit Cty, Safeway
and The Limted, against Visa and Mastercard for tying
their debit cards to their dom nant credit cards as the
best hope for halting the anticonpetitive advance of the
associ ati ons.

M. Balto said, and | quote, "How that
l[itigation is resolved will have a substantial inpact on

whet her efficiency and conpetition wll triunph in the
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point of sale debit card nmarket." An article in --
recently in Business Week struck precisely the sane
tone. |'mlead counsel in that case for the
plaintiffs.

How do we get to this sorry state where the
outcone of one private |lawsuit nmay be the | ast best hope
to halt the association's avowed plan to dom nate every
form of consunmer paynent in the United States? Part of
the fault obviously lies with the federal antitrust
agencies' policy in the 1980s, but an equal or greater
part of this problemwas the flawed judicial and agency
view of the proper role of antitrust lawrelative to
j oint ventures.

In general and nore specifically in relation to
Vi sa and Mastercard, the courts and agenci es nmade the
foll ow ng m stakes, which should not be repeated in
dealing with other large joint ventures, especially
network joint ventures:

They al |l owed and i ndeed encour aged these joint
ventures to be over-inclusive in their nmenbership and
sinply too large. Wile it was questionable under a
proper reading of Section 7 to allow each association to
formfrom groups of |arge banks, many of which were
potential single-firmentrants, it was inexcusable for

the Division to hasten the functional nerger of Visa and
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Mastercard through its inaction on duality, which has
ushered in two decades of high, rigid and uniform
rates.

The second m stake was to allow price fixing
anong the nenbers of the associations in this case,
explicit price fixing of credit card and debit card
i nterchange fees, which functionally fixes nerchant
di scount fees by collectively raising and stabilizing
them Joint venturers who collectively produce inputs
shoul d never be allowed to fix the price of outputs in
whi ch they conpete, never. It is never justified.
Calling such price fixing an ancillary restraint
hi ghli ghts the speciousness of the ancillary restraints
doctrine and why it is, no less, a sea of doubt than the
reasonabl e fixed price doctrine which Judge Taft
intended it to supplant.

Joint venturers who are conpetitors in output
mar ket s shoul d never be allowed to fix price, nor to
all ocate markets, nor to tie new products to dom nant
products, nor to collectively boycott conpetitors
outside the joint venture when they have attai ned market
power .

St ated anot her way, joint venturers shoul d not
be free of per se rules. | amaware of the Conm ssion's

antipathy to per se rules and, in particular, the Bureau
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of Econom cs' antipathy to per se rules. You need to
have per se rules. You especially need per se rules in
relation to your very, very dimnished resources to dea
wi th anyt hing other than nergers.

Per se rules, application of the general per se
rule to group boycotts by joint venturers that possess
mar ket power, suggest very strict scrutiny of access
rules to dom nant joint ventures, but nore inportantly
suggests that antitrust should be applied to prevent the
acquisition by joint ventures of dom nant market power
inthe first place. Well, that sounds nice, but how do
you acconplish that goal ?

One way is to avoid the trap of perversely
suspendi ng per se rules for joint ventures under the
fallacious ancillary restraints doctrine. Joint
ventures need stricter rules and nore careful scrutiny,
not | ess enforcenent, as Visa's general counsel, Pau
Allen, recently told you at these hearings.

Anot her way to subject a joint venturer to a
search -- another way is to subject a joint venturer to
searching re-exam nation when it goes beyond its
original purpose. Visa and Mastercard were each
established to forma national general purpose credit
card network, a task supposedly beyond the reach of

i ndi vi dual nenbers, such as Citibank, which is about to
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buy Anerican Express, Chase, Wlls Fargo and t he Bank of
Anmerica. That was an obvi ously and cont enporaneously
fal se assertion, but why allow the sane 6000 banks to
joint venture in producing point of sale debit card

net wor ks, when these are nore -- when there are nore
than a score of exanples of cheaper, superior and nore
efficient but |ess inclusive point of sale networks?

Vi sa and Mastercard are by no neans the only
exanple of joint venturers that have been allowed to
formto engage in per se restraints, to produce products
beyond their original reason for being and to | everage
dom nant positions fromone product into another wthout
meani ngful antitrust intervention, but Visa and
Mastercard are certainly the nost successful at these
strategi es because of the failure of the agencies and
the courts to apply appropriate rules to their joint
activities.

The best way the Comm ssion and the Division can
gi ve gui dance to the business community about the proper
application of antitrust rules to the nunmerous new
col | aborations which are regularly conceived is to draw
sone real lines, not by witing guidelines but through
litigation involving a joint venture which has attained,
mai nt ai ned and sought to extend its market power through

anticonpetitive conduct.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



16

The decision to litigate al ways says nore
profoundly than any other action what an agency thinks
about the law and what it wll do to enforce it. | am
thinking, as I'msure you are, M. Chairman, about the
Staples case, and that is the kind of line-drawing | am
tal ki ng about.

Thank you, | will be submtting a nuch nore
extensive witten statenent for the record.

CHAI RVAN PI TOFSKY: Wel |, thank you very nuch.

Let nme just say that sonme of the coments you
made relate to matters that are now under investigation
by the Departnment of Justice, and while it's very
hel pful to have sone concrete exanples to illumnate
this discussion of joint venture guidelines, we're not
here, of course, to second-guess the Departnent of
Justice, and | just want to neke that clear for the
record.

Well, you have said sone very provocative things
here. Any questions? Wo would |ike to start?

Conm ssi oner ?

MR STAREK: No.

CHAI RVAN PI TOFSKY:  Anyone?

M5. DeSANTI: Yes, | have a question.

" mwondering, Lloyd, if ironically there may be

one point, at |east, where you agree with the general
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counsel of Visa USA who was in here the other day
speaking to us al so about network joint ventures and the
very difficult issues that they can raise.

H s point was -- his argunent was that to deter
the types of over-inclusion that you raised as -- in
your list of points, of problens about network joint
ventures, and your first point was that the -- you felt
that the antitrust policy that had been defined so far
had encouraged over-inclusion, okay? H's suggestion to
deter that type of over-inclusion was that there should
be rules for large joint ventures, dom nant joint
ventures, that should be the sane as those for
single-firmentities with respect to excluding their
conpetitors or potential conpetitors.

In other words, that you would sinply -- you
woul d treat that as single-firmactivity, under which it
is less likely that in this exanple a network joint
venture woul d be required to admt conpetitors or
potential conpetitors, and thus this probl em of
over-inclusion that you noted m ght not occur.

" mwondering what your reaction is to that
proposal as a possible treatnment, and if you don't agree
with that, why not.

MR. CONSTANTI NE: Well, obviously the Visa

general counsel's coments are also -- are also
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directed at the current Justice Departnent
i nvestigation, which --

M5. DeSANTI: Well, let ne -- then let ne take
that off the table. | don't want to tal k about the
current investigation.

MR. CONSTANTINE: Al right.

M5. DeSANTI: But | do want to tal k about the
possibility that antitrust should be -- should not be
hospitable to clains fromwoul d-be entrants into a
network joint venture, that they should be permtted to
enter.

MR. CONSTANTINE: M belief -- and | think as I
tried to convey in ny testinony -- is that when a joint
venture has attai ned market power, then it is the role
of antitrust and the antitrust agencies to carefully
scrutinize their access rules, and | would say that at
t hat point, when they have attained market power,
probably through sonme failure of antitrust up until that
point, that at that point, those access rules have to be
carefully scrutinized, and | would think that those
access rules have to be nade to be open or as open as
possi ble at that point in tine.

The tinme to give a joint venture the ability to
exclude and to treat it nore like a single firmis well

shorter, well earlier, than the time when the -- than
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the joint venture has attained a dom nant market power
position in the market.

CHAI RMAN PI TOFSKY:  Could | -- the line that
attracted ny attention is conpetitors in output markets
shoul d not be allowed to fix price. Wuld you say that
BM was wongly deci ded?

MR. CONSTANTI NE:  Yes, | would, M. Chairman.
think that if you think about BM, think about what the
court said in BM, the Court said, well, this m ght be
the only way -- price fixing, and | think you and |
woul d probably agree that it's always hard to think
about what was going on there as actually price fixing,
unl i ke the conduct -- the fixing of interchange fees,
which is clearly naked price fixing, but assum ng that
t he conduct involved in BM sort of fits into the
price-fixing box, the Court said, well, maybe that's the
only way that owners of intellectual property conposers
can collect their fees, then we sort of should allow
t hat to happen.

Now, that mnusing was rendered obsolete within a
nmoment of tinme by the progress of conputer technol ogy
and, indeed -- | think it was 1979 -- it was probably
obsol ete when uttered. It borders on being as |udicrous
at the tinme as the statenent from NaBanco which

averted to or the statenent from Matsushita which |
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averted to. Already by 1979, conputers had reached the
poi nt where -- where clearly there was a possibility of
i ndi vidual owners of intellectual property to negotiate
on a bilateral basis their royalty fees.

But | amvery, very protective of certain rules,
price-fixing rules, market allocation rules, and | think
it is hardly ever the case -- it is never the case, as
|'ve stated -- it is never the case that you should
allow price fixing anong conpetitors, and | think the
Comm ssion, and with all due respect, you, wll rue the
day that you hel ped to open the Pandora's box on price
fixing wth the position that the Conm ssion has taken
in the Kahn am cus curiae brief. It will cone back to
haunt the Comm ssion, and it will further deter the
Comm ssion in its m ssion.

MR, CALKINS: Lloyd, it's always good to have a
little vigor and enthusiastic presentation of views. |
actually researched this question over the weekend when
nmy kid and a nei ghborhood ki d whi pped up a batch of
| enbnade and went out and sold it.

Now, assume that if instead of selling it at the
sanme stand, ny kid had taken this street and given the
other side of the street to the nei ghborhood kid with an
agreenent that they jointly nmade the | enonade, and they

each would go out and sell it, and they agreed that each
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woul d charge a nickel a cup and keep whatever they
ear ned.

| assune you would not say that those producers
coul d not agree on the price of an output, and | suspect
t hat when you think through a variety of hypos, you
wouldn't really say that it is always supposed to be per
se illegal any tine two producers do sonething that
could affect price where there are a whole variety of
things that nmake it an integrated sort of thing.

So, although | think that vigor and strong
presentation of views is helpful, | suspect that at the
end of the day, there probably are situations where you
woul d be hesitant to apply a per se rule where there has
been a certain anount of integration, and it woul d
probably be hel pful if one would think through a variety
of those situations in the event that calmy thinking
through it wouldn't say it is always per se anytine
there is an output and there is an agreenent that has an
effect on price.

MR. CONSTANTINE: No, | did not say that there
is an agreenent that has an effect on price. What |
said was price fixing, and we know, obviously, you and I
both know the difference between price fixing, which has
a particular nmeaning in the law, and other restraints of

trade which have an effect on price. There are many
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restraints of trade and, indeed, all restraints of trade
have an effect on price and are intended to have an
effect on price, but price fixing is a particular form
of restraint of trade involving fixing, stabilizing,

rai sing, maintaining, lowering price at |least until the
fall -- the October termof the Court, and that is --
and that was what | was tal king about.

The hypot hetical conduct of your son and his
friend to nme is even |l ess synpathetic than the conduct
of ny own alma mater, WIllianms College, when it entered
into a specie of price fixing arrangenent a nunber of
years ago. So, | have no synpathy for that whatsoever
| have great respect in the rule against price fixing,
and in all cases -- and especially -- especially in
cases where the law has tolerated the formation of a
joint venture to produce inputs with the expectation
that that will increase conpetition in the market for
outputs, to then allow those outputs to be fixed in
price or to be subject to a market allocation schene
seens to be a perversion of the law, and it has gotten
us into the trouble that | have chronicled in ny remarks
today but | think is generally applicable to the
treatment of other large joint ventures. | have never
seen a case where it is justified, never.

CHAI RVAN Pl TOFSKY: Wl |, | thought, just --
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t hought | heard you say that if the product woul dn't
exi st but for the joint venture, as Chicago Board of
Trade, that kind of case, you would accept that a joint
venture that fixes output prices would be okay there,
not even -- or not even there?

MR. CONSTANTINE: Well, M. Chairman, what | see
in reading and studying cases is that the -- those would
not -- would not exist but for the price fixing, would
not exist but for the market allocation, generally
speaki ng has been incorrect, you know, retro -- you
know, given retrospective analysis of those cases, they
-- those kinds of -- of statenents have been incorrect
and | think was incorrect in the BM case.

CHAI RVAN PI TOFSKY:  So, you woul d be skepti cal
of the claimthat --

MR. CONSTANTINE: Yes, | think right now, for
exanple, to get into another matter which is at the --
at the Division, the Division is taking its regular
chronic rel ook at the decrees, at the ASCAP and BM
decrees, and | think one of the things that they are
asking thenselves now, is this price fixing necessary or
justified anynore.

My feeling is it was not justified in '79 when
the Court rendered the decision. Unfortunately, what

the Court did at that tinme was knock a hole in the
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previously inpenetrable wall of the per se rul e against
price fixing and opened a Pandora's box, which led to
such deci sions as NaBanco, which has really been a | ot
nmore harnful inits effect, and also the El eventh
Crcuit decision in Bar Review Goup, Palner v. BRG of
CGeorgia, which the Suprene Court was forced to sunmarily
reverse back I think in around 1990 or 1991.

So, | think that | have -- while | would hold
out the theoretical possibility of the situation which
you conjure up as existing, |'ve never seen that case
yet .

CHAI RVAN PI TOFSKY:  Okay, but going beyond that
possi bl e case, | hear what you're saying is that no
| evel of efficiency and no -- no natter how snall the
mar ket power of the joint venture is, they ought not to
have an opportunity to get together and set -- and set
the market price, set the output price.

MR. CONSTANTINE: Not if the purpose of the
joint venture was to -- to join together for -- to
produce -- to establish and produce inputs, which were
t hen supposed to allow themto conpete nore vigorously
in an output market. No, | do not believe so, M.
Chai r man.

CHAI RVMAN PI TOFSKY: Ot her questions?

Al'l right, thank you very nuch.
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MR. CONSTANTI NE: Thank you.

CHAI RVAN PI TOFSKY:  Qur next participant is
Har vey Bock, senior vice president of Mdrgan Stanl ey,
Dean Wtter, Discover, and general counsel of its credit
servi ces business. Before joining the conpany in 1990,
M. Bock was a partner in the national |law firm based in
Boston with -- a national |aw firm based in Boston where
he specialized in financial services |aw.

He is past chairman of the American Bar
Associ ation Subconmittee on Interstate Delivery of
Consunmer Financial Services and is a charter nmenber of
the American Col |l ege of Consumer Financial Services
Lawyers. He was |ead in-house |lawer in the Muntain
West investigation -- litigation between Visa and Dean
Wtter.

M. Bock, welcone to these hearings.

MR. BOCK: Thank you, M. Chairman. Thank you
for the opportunity to speak to you this norning.

I was going to start by saying sonething
di scl ai m ng any coordi nati on between ny remarks and
LI oyd Constantine's. G ven the extent of their overl ap,
| think it will be obvious that two peopl e coordinating
woul d have taken nuch greater efforts to disguise the
simlarity of their remarks than we have.

As the Chairman indicated, | am general counsel
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for the credit services businesses of Mrgan Stanl ey,
Dean Wtter, Discover and conpany. Those businesses

i nclude the Discover card, with which you are probably
nmost famliar, which the conpany |aunched in 1985, but
|l ess famliar, perhaps, but equally inportant to us is
our NOVUS network, which is the network that we built on
the network that we had originally created for
acceptance of the Discover card and announced in 1995.
The NOVUS network is designed to accommobdate the
acceptance of nultiple brands of credit cards, both
cards that we issue and cards issued by third parties.

In addition to the Di scover card, we currently
i ssue four credit card brands of our own over the NOVUS
network with others in the wings, but you will -- you
wi |l probably be aware that no ot her conpanies, despite
our expression of interest in obtaining other issuers on
our network, currently use the NOVUS network, and that
fact is a direct result of the issues that | would Iike
to discuss with you this norning concerning dom nant
network joint ventures.

There are many exanpl es of dom nant network
joint ventures in the financial services industry. In
addition to Visa and Mastercard, they include, for
exanpl e, other ventures that operate automated teller

machi ne networ ks, such as the MOST network in this
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area. They are also found in other industries, for
exanpl e, local real estate associations that operate
multiple listing services, but what these joint ventures
have in comon is that they operate networks that
facilitate transactions anong nost of the firnms in a
given market. And this norning, 1'd like to discuss
sone of the very significant antitrust issues that they
present .

When | accepted the Staff's invitation to
testify this nmorning, | didn't anticipate that | would
be responding to the testinony of Visa |last week, but
having attended that testinony, | think you will find
that nmy remarks respond to nuch of what M. Allen said.
In particular, | take very strong issue with his
assertion that a joint venture |ike Visa should be
entitled to rel axed treatnent under the antitrust |aw
and treated for nost purposes no differently than a
unitary firm

| think antitrust |law very properly premses its
treatment of joint ventures on the fact that they
represent coordinated activity anmong conpetitors, which
has the potential for harm It is tolerated; it is, in
fact, encouraged to the extent that it produces
efficiencies; but it is a very different animal than a

single firm and it would be a mstake for the antitrust
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| aw not to recogni ze that.

Wth all due respect, | believe that M. Allen's
position that antitrust scrutiny of Visa and ot her
dom nant network joint ventures needs to be rel axed has
it exactly backwards. 1'd like to say why this is
true. | want to explain why network joint ventures
present conpetitive issues that are different than those
of other joint ventures, why network joint ventures are
nore |ikely than other joint ventures to becone
dom nant, and why they as a result deserve speci al
antitrust scrutiny, and what sone of the types of
anticonpetitive conduct by dom nant joint ventures are
that antitrust enforcenent should focus on.

Antitrust |aw has |ong recogni zed that joint
ventures of actual or potential conpetitors have the
potential for abusive conduct, but when those joint
ventures are fornmed to operate networks, they deserve
special scrutiny. Joint ventures can, of course, create
efficiencies that enhance conpetition, but network joint
ventures are anong a small class of joint ventures that
are capabl e of producing the special efficiencies that
economi sts call positive externalities, and their
conpetitive inpact conplicates the picture.

Positive externalities in the case of a network

are the efficiencies that accrue as participation in a
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network grows sinply as a result of the gromh of the
nunber of participants in the network. The tel ephone
systemis a standard exanple. A network with one
t el ephone custoner is useless; a network with a hundred
custoners is of sone value, but its value is quite
limted because of the relatively small nunber of
connections that can be nmade; a network that connects
all of the -- all of the households that own tel ephones
has exponentially greater value to the participants.

These positive externalities of network joint
ventures have direct inplications for conpetition and
antitrust policy, because as joint -- network joint
ventures grow, these positive externalities add to their
i ncunbency advantages and help to entrench them
conpetitively. A prospective challenger nust not only
of fer superior price or quality, it nust in addition
conpete with the advantage that the incunbent enjoys
sinmply by virtue of the nunmber of participants that it
has, and it has to overcone the reluctance that
custonmers w il have to use a network that has fewer
participants.

Let me illustrate wth an exanple fromny own
industry. If afirmwants to conpete as a nationa
i ssuer of credit cards on one of the existing networks,

such as Visa or Mastercard, it can recruit customers by
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offering a product that is superior in price or quality,
but the cards that it offers will not differ in value
because of the nunber of people who carry them The
first card will be as useful to a cardhol der as the

t housandt h.

Contrast that with the sane firmif it wshes to
enter as a network conpetitor in the credit card
industry. Even if it offers a network service at a
| ower price or with inprovenents in quality, it has to
overcomnme the enornmous barrier to entry that arises from
the fact that it starts out with none or few
participants. Card issuers, nerchants, cardholders wl|
all find that network initially considerably |ess --
less utility-intense interests than the incunbent
net wor ks, and, of course, the l|larger the gap between the
i ncunbent networks and the start-up, the higher the
obstacle that it needs to overcone.

What this nmeans is that the market nechani sns
that antitrust policy typically depends upon to correct
distortions in the marketplace are -- can be counted on
less in the case of network joint ventures, because of
the -- the barriers to entry created by these network --
positive network externalities.

These network externalities also give rise to

what you m ght call positive feedback effect in the
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gromh of the joint ventures, and as a result, it is not
at all unusual for one network joint venturer to becone
domnant in a particular market. ATM networks very
commonly are characterized by one dom nant network in a
gi ven region.

Wil e the side-by-side existence of the Visa and
networks may at first appear to be a counter-exanple, it
is nore a case of the exception that proves the rule,
because Visa and Mastercard, for the historical reasons
that Ll oyd Constantine just described, share nearly
i dentical nenberships, and | think one of the few points
about this industry on which Visa and ny conpany see eye
to eye is that the degree of conpetition between Visa
and Mastercard is extrenely limted.

When a network is operated by a joint venture of
its participants, the network is likely also to becone
dom nant in another sense. |Its owners may cone to
i nclude conpetitors who have a dom nant collective
position in their own markets. This is clearly the case
with respect to Visa and Mastercard. They are dom nant
in both senses. Visa and Mastercard coll ectively
currently have approximately 75 percent of the market
for network services, and that percentage has been
grow ng steadily over the years, and the percentage of

the card-issuing market represented by their collective
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menberships is actually even higher by both -- as
measured both in nunmber of cards and receivabl es
generated fromtheir credit card activities.

A joint venture wth market dom nance that is
sustai ned by positive network externalities has enornous
potential to abuse conpetition. For the reasons that
|'"ve nentioned, it is relatively invulnerable to
conpetition fromother networks, and in addition, its
structure puts at its disposal the collective narket
power of its nmenbers in its efforts tolimt
conpetition.

It can marshal that resource either through
i nformal persuasion or through explicit rul emaki ng, and
t hese neans can be used to the detrinent of conpetition
both in the venture's own market for network services
and in its nenbers' related markets.

Let me illustrate three ways in which this can
occur. First, a domnant joint venture can restrain
menber - agai nst - nrenber conpetition. For exanple, in
response to the | aunch and runaway success of the AT&T
Uni versal card, | believe it was in June of 1990, Visa
adopted rules that prohibited the very features that had
made that card so attractive to consuners; that is, the
I inkage of the Visa card to their credit -- to their

credit calling -- their calling card privileges with
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AT&T. These rules had the effect of directly
restraining conpetition within Visa's nenbership by
excl uding i nprovenents in quality.

Second, a dom nant network joint venture can
restrain conpetition by nonnenbers against its nenbers.
Visa did this several years ago when it responded to the
| aunch of the Discover card by attenpting to orchestrate
a nerchant boycott against Discover. | believe in 1995,
in the course of our general counsel, Chris Edwards'
testinony, she played a video in which the then head of
mar keting for Visa described these efforts and urged
Visa's nenbers on to go out to their nerchants and to
encourage themnot to accept Discover. |npeding
Di scover card's ability to conpete had the effect of
directly restraining conpetition against Visa' s nenbers
by a | ower-priced nonnmenber.

Third, a dom nant network joint venture can
restrain conpetition in its own market by hindering
conpetition fromother networks, and in the bal ance of
my testinony this norning, it's this type of restraint
that | would |ike to focus on, but note that a single
practice will often have effects on conpetition at nore
than one |l evel at the sane tine.

Take the exanple of the 1986-era Visa boycott.

Vi sa orchestrated a nerchant boycott of Di scover card.
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It was, as | said, a restraint against conpetition by
D scover card against Visa's nenbers as card issuers,
but it was also -- and this was expressly stated as its
intent in the video clip that | referred to -- intended
to send a very powerful signal to others who m ght be
contenpl ating issuing cards outside of the Visa and
Mast ercard networks not to do so. So, it was al so
directed at conpetition at the network | evel.

In ny remaining tine this norning, I'd like to
focus on two ways that dom nant network joint venturers
can protect thenselves from conpetition against
t hensel ves. The first is the refusal to deal, and |
refer you to the article that Dennis Carlton and Steve
Salop wote on this subject and published | ast year in
t he Harvard Journal of Law and Technol ogy.

A dom nant network joint venturer has a
conpelling interest in ensuring that a new entrant,
particularly one that is a maverick, is unsuccessful,
and it can pursue this goal by nmeans of either of two
forms of refusal to deal. It can orchestrate a group
boycott by its nmenbers of the conpeting network or it
can itself refuse to deal wth the conpeting network.

Vi sa and Mastercard have done both vis-a-vis ny
conpany's NOVUS network, as well as against -- vis-a-vis

American Express' network. The clearest exanple is the
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one that has already been alluded to this norning. It
is the group boycott that they have -- they have

organi zed through the rules that they have both adopted
that prohibit any of their menbers fromissuing cards on
either of the NOVUS or Anerican Express networKks.

Because of the dom nance of the Visa and
Mast ercard network joint ventures, banks cannot risk
giving up Visa and Mastercard services and the price of
al so purchasi ng network services fromus. So, the
effect of the rules is to prevent NOVUS and Anerican
Express from offering network services to banks, that
is, to the very class of custoners who are in the
current market, the only ones who would be in the market
for the services, the network services that NOVUS and
American Express would Iike to provide.

A dom nant network joint venturer can al so
underm ne conpetition by smaller networks by refusing to
deal with themitself. This has also occurred. For
exanpl e, Visa forbids our network and Anerican Express
fromcontracting with nerchants who handl e Visa
transacti ons, even though they permt Mastercard's
affiliated processor to do exactly that.

Again, as -- | -- as | believe I did not nention
but as is obvious, Visa and Mastercard do permt their

menbers to i ssue each others' cards. In that instance
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and this one, the anticonpetitive purpose of the
restraint, that is, to restrain conpetition by the
smal l er networks, is apparent fromthe disparate
treatment of the smaller networks in conparison with the
dom nant networks' treatnment of one another.

The second form of potential abuse by dom nant
network joint venturers to the detrinent of conpetition
is the extension of their activities into new markets, a
subj ect which LI oyd has just spoken about. It is
striking that our antitrust enforcenent nechani snms
typically do not scrutinize changes in the scope of the
activities of joint ventures. Even if the original
formation of a joint venture was appropriate, there is
no reason to assune that the network or other econom es
that justified its creation will also justify its
encroachnent into other markets.

Where the joint venturer has becone dom nant in
its original area of activity, it is just as likely that
its expansionismw Il |everage the venture's power into
the new field and entrench its position in the original
one. Only scrutiny of the facts of the particul ar case
will tell, but such scrutiny sinply generally does not
occur.

Vi sa and Mastercard have expanded into a variety

of new technol ogi es and markets since their formation
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sone 30 years ago. These include ATM networks, Visa now
controls the Plus network, and Mastercard the Cirrus
network, electronic transaction processing for

mer chants, debit card networks, as Lloyd describes, and
stored val ue card systens.

As far as | know, with the limted exception of
the state antitrust challenge that Lloyd descri bed,
whi ch was based, as he said, not so nmuch on the change
and expansion of the network's activities as the fact
that they were acting in a concerted way, there has been
al nrost no review of that expansion.

Vi sa and Mastercard were created to enable a
geographically fragnmented banking industry to manage the
clearing of credit card transactions in a
paper-intensive world that as Paul Allen hinself said
| ast week bears little resenblance to today's energing
worl d of electronic commerce. |In fact, | believe that
in today's environnent, networks owned by a nuch snaller
nunber of conpani es would be nore efficient and nore
conpetitive at providing these services, and they woul d
certainly present |ess risk of abuse, but unless
antitrust constraints are inposed, they sinply cannot
overcone the associations' ability to | everage their
entrenched power into new markets.

In conclusion, anticonpetitive conduct by
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dom nant network joint ventures has far-reaching
consequences not just for conpanies |like mne that
aspire to be effective and successful conpetitors but
for tens of mllions of affected consuners in a variety
of industries. And it is ny hope that these hearings
will lead to nore effective antitrust enforcenent in
this area, and we are prepared to work with the

Comm ssion and its Staff in pursuit of that goal.

Thank you.

CHAI RVAN PI TOFSKY:  Thank you very much.

Questions or coments?

MR. CALKINS: | hear your call for care and
attention and consideration, and I was struck by the
conparison with Lloyd s remark which bl aned nuch of what
he sees as a problemon the Antitrust Division, when
they declined to give a |l esson of nonantitrust concern
with the exclusionary rules of the original Visa and
Mastercard, as ny recollection was that the Division was
asked to give a clean bill of health on antitrust
grounds, and the Division said no, we refuse to do
t hat .

So, in a way one could say the intent was at
that tinme, and I haven't read it and wasn't a part of
it, but it sounds like the Division was at that tine

bei ng concerned and being troubled, and yet Lloyd bl anes
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that inability, unwillingness to give a clean bill of
heal th, as the source of nuch of the trouble.

So, if one says it's inportant for the antitrust
agencies to be concerned, | have to hesitate, because
that Antitrust Division concern |ed to nuch of what
Ll oyd sees as a problem So, the question then becones
if you have these joint ventures and you have these
networks, | take it that the agencies need not only to
be concerned but al so need sone way of know ng when it
is that they are supposed to be saying be nore inclusive
and when they are supposed to be saying be | ess
inclusive, and | would be interested in whether you have
suggestions that go beyond the concern to sort of
specific guidelines as to when they should be concerned
one way and when they should be concerned anot her way.

MR. BOCK: Let ne say a couple of things.

First, ny recollection of the history of the Antitrust
Division's response to the request fromVisa is slightly
different; that is, | recall -- what | recall is they
objected to the rule insofar as it would prohibit
menbers from acting as acquirers of both Visa and

Mast ercard transactions, but on the issue of card

i ssuance, ny recollection is that they explicitly said
that that -- restrictions on duality of card issuance

troubled them-- troubled themless. The focus was very
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much on the acquiring side.

But let me -- let ne talk about this issue of
i nclusiveness. | amnot prepared to say that the
i ncl usi veness of network joint ventures in industries
like this is necessarily inappropriate; that is, that
there are clearly network efficiencies and ot her
efficiencies which accrue from-- fromthese joint
venturers and which drive -- drive econom cally towards
greater inclusiveness.

It is not the -- it is not and | did not this
nmorning intend to say that it is the scope of these
joint ventures that is in itself a problemand ought to
be -- ought to be blocked; rather, it is the fact that
the very economc logic -- the economc |ogic that |eads
to the inclusiveness of these joint ventures creates a
set of facts in which you now have entities which by
virtue of their market power and the market power of
their nmenbers have the capacity to do consi derable
har m

They -- that power needs to be actively policed,
and that is the thrust of my comments this norning, not
that the inclusiveness is necessarily an issue.
Certainly there will be cases where it is. [|I'mnot sure
that credit card networks are such a case, but where

such networks arise through the logic of -- of the
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market, there is a need for -- for close antitrust
oversight to ensure that they don't abuse the power that
t hey have at their disposal.

MR. CONSTANTI NE: Dave, can | take a shot since
you -- since you -- since you were contrasting our
testinoni es?

I think the line which is one which is certainly
famliar to you and to antitrust is the line of market
power. A lot of rules depend upon whether or not a
party has market power or does not, and | think I --
what | tried to say, but probably did not say very
clearly so | wll say it again, is that it seened to ne
that the agencies and the | aw should be vigilant to --
to come down on the side of |ess inclusiveness, not to
say under-incl usiveness, but |ess inclusiveness, well
short of the point where a network joint venture has
attai ned market power, but at the point of tinme when the
network joint venture has attained market power, and
that point came a long tine ago with respect to these
associ ations, nostly because of what the Antitrust
Di vi sion did.

Then, it would seemto ne that just as other
rul es depend upon whether or not an entity has market
power, it would seemto ne at that point the |aw should

encour age or discourage access rules which di sadvant age
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conpetitors through exclusion fromthe joint venture --
fromthe network joint venture which already has
attained and exercises its market power. So, | think
that's a -- that's a fairly easy line. It's well
recogni zed, and it's utilized throughout antitrust |aw

CHAI RMAN PI TOFSKY:  Susan?

M5. DeSANTI: Yes, | wanted to follow up on
Steve Cal kins' question to you, M. Bock.

| hear what you're saying with regard to the
network externalities that you maintain nmake a situation
nore |likely that network joint ventures will acquire
mar ket power and those entities therefore will require
nore antitrust scrutiny once they have market power, but
" m | ooking for nore informati on on what your views are
when network joint ventures are being forned, and I
think part of Steve's question went to this, in ternms of
what shoul d the guidelines be for a network joint
venture as it is being forned in terns of its access
rules? What -- are you in agreenment with LI oyd
Constantine and what he's articulated or do you have any
ot her guidelines that you woul d suggest?

MR. BOCK: | don't have specific guidelines to
suggest, and | would be reluctant to suggest guidelines
that were not fairly specific to the -- because | think

these -- the question will be somewhat fact-specific.
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Ll oyd -- Lloyd was raising the question of whether as a
factual matter at the tine of its creation it was
necessary, given even the technol ogy and ot her
constraints at the tinme, for the Visa joint venture to
be as inclusive as it was.

| think the -- the outcone in that case, that
is, of antitrust policy as to how inclusive the joint
venture should be turns very nmuch on that type of
factual question. | -- 1 think that the | aw should
tolerate joint venture, encourage a joint venture to the
extent that it creates efficiencies that outweigh the --
any dimnution in conpetition as a result of the
formati on of the joint venture, but what that size is
and where one draws that |ine | think can only be
determ ned based on an exam nation of the facts that
pertain to that particular market and the particul ar
activities that joint venture wi shes to engage in.

CHAI RVAN PI TOFSKY: Ot her questions?

MR COHEN: Yes, I'minterested in sone of your
comments on -- concern of noving fromone market to
another in a joint venture. |If you have a situation

i ke that, are you suggesting that we look at it as a
Section 2 issue or rather as a re-assessnent under
Section 1 of the agreenment in the context of the new

mar ket ?
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MR, BOCK: No, | was saying as a Section 1
issue, it strikes ne that, in effect, you have got a
turning point, a developnent froman antitrust
perspective that is no different than the fornation of
the new joint venture. The historical fact that this
sanme group of players has acted jointly in an existing
mar ket doesn't -- should not create a presunption that
the new activity is justified in the sane way that the
old activity was.

CHAI RVAN PI TOFSKY: Good, thank you very nuch.

Qur next participant is an old friend and
frequent participant in our -- in our hearings here at
the FTC. Earnest Gellhorn is professor of |aw at Ceorge
Mason University, teaching adm nistrative | aw,
government and antitrust |law. Between 1966 and 1985, he
taught in the |aw schools at Duke and the University of
Virginia and served as dean at Arizona State, Case
Western and University of Washi ngton.

From 1962 to '66 and '86 to '94, Professor
Gel | horn practiced | aw at Jones, Day, Reavis & Pogue.
He is a past nenber of the Admi nistrative Conference and
former chair of its commttee on rul emaki ng and past
chai rman of the ABA section on admnistrative |aw and
regul atory practice. He is also co-editor of the

Suprene Court Econom c Revi ew and aut hor of
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approxi mately 100 articles and four books.

It's a great pleasure to wel cone you here.

MR. GELLHORN: Thank you very much, M.
Chai r man.

| feel like I'"msort of out of water here, at
least in ternms of listening to what seens to ne |like the
popul ar views of the 1960s. As one who receives
constant pitches for new credit cards and owns, | think,
half a dozen of them | wasn't frankly of the view that

this was a narket that was badly constrained in terns of

entry or in ternms of conpetitive activity. So -- but
|"mnot a special pleader. | don't have a particul ar
case in this race in terns of credit cards. I|1'd like to

focus really nore on the idea of the structure and
approach of joint venture or conpetitor collaboration
gui del i nes.

My witten statenent covers both joint ventures
in the standard setting, and | thought the remarks I
m ght make today focus really on joint ventures, and
what | propose to do is comment on four things. First,
t he process by which joint ventures are revi ewed
initially. Second, the legal rules applicable to joint
ventures at the tinme of formation. Third, the antitrust
framework that would be applied to joint ventures in

operation, if they are to be at all different. And then
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finally, to comment briefly on the transparency of the
process by which this Comm ssion adopts these rules.

| start froma really -- really basically a
different prem se than that which | have heard today,
and that is, reading the Conm ssion's or the Staff's
policy -- conpetition policy report on its earlier
hearings, | start fromthe assunption that nost joint
ventures serve a very val uabl e purpose, ought to be
encouraged, as long as they operate within constraints
recogni zed generally in antitrust. | don't start from
the opposition basically to joint ventures, as nuch of
the | aw does, as cases |ike Sealy and Topco and Ti nken
do, and | think erroneously.

Wth that background, let ne tal k about the
first issue, the issue that | would pose of the process
for reviewmng joint ventures. | would urge that they be
reviewed in the sane fashion as nergers, because what
you are doing is you are creating a new entity, nmaybe
not a formal legal entity, may not be an acquisition of
assets, may not be in a corporate form it's generally
by contract, but nonethel ess, creating one in which if
the parties don't get substantial guidance in cases
where sonething tends to di scourage their use and may
al so lead to situations where the agency shoul d be aware

of what they did but were not informed, may not be
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reported in The Wall Street Journal, often or always, or
may not be given the prom nence normally required.

The current practice, | would suggest, is
anomal ous, as a cite borrowed froman earlier article by
the Chairman, we tend to view joint ventures or review
them several years into operation, whereas nergers are
reviewed generally when they are fornmed and not very
much thereafter.

Now, | want to be clear that this is not an
endor senent of the nerger review process necessarily as
the way it is currently structured or the way it
operates. |'mnot addressing that issue. M point is
there is, it seens to nme, no good reason not to have the
same process available to review both, and | would
suggest that the Comm ssion through its rul emaking could
or by going to Congress expand its authority to extend
the Hart-Scott-Rodi no process to significant joint
ventures in the sanme fashion as they do for the
nmer gers.

The second point | would nake, and that is that
the antitrust policy or franework applied to joint
ventures at the tinme of formation should simlarly rely
on the merger guidelines, subject to perhaps an
adjustnment for the joint venture status. | nean, the

real question in the initial adoption of the joint
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venture is whether in those markets in which the venture
is to operate this unduly concentrates it, or does this
add entry, which is | think true in nost cases, or does
it foreclose entry fromothers as a consequence, which
has been rai sed?

Generally it seens to me a bird in the hand is
worth two in the bush and that therefore the presunption
woul d be that the joint venture is beneficial, but it
should, | believe, be subject to some scrutiny. The
various tests under the nerger guidelines, market
concentration, likely adverse effects and justifications
and benefits at the tinme and tinely and likely entry,
efficiencies, failure of either party and their assets
to leave the industry, would seemto be all fully
appl i cabl e.

Now, neasurenent of the market or identification
of the market and nmeasurenent of market power in that
situation may be difficult, but that's also often true
in connection with nmergers, and that there is one
di fference here. Joint ventures do not necessarily |ast
as long as nergers, though nergers can be undone. |It's
much easier often to termnate a joint venture. They
may have ki ck-out provisions in the contract. |Its scope
is not as large generally as the businesses of those who

are applying. And it seeks -- and | obviously differ
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here slightly -- beneficial network effects.

The final point | would make under the
suggestion of an antitrust framework is one in which |
spent nore pages in ny statenent than | should have, and
that is | think the inadequacy -- | would urge, in fact,
the inapplicability of testing the desirability of a
joint venture and its legality on whether or not there
is integration of operations, integration of
ri sk-sharing or of financing. It seens to nme if you
| ook at the question of integration, it has occasionally
been required in the cases and ot herw se not.

| don't think there was real integration in
either NCAA or in BM, and the Court applied essentially
rul e of reason standards. W had very different
| anguage in Maricopa County, which | suppose would limt
it toits facts, but it seens to ne that whether or not
there is integration doesn't really tell us anything
about whether this is a cover for price fixing or a
cartel or not, even though it's often been used for
t hat .

What we have with integration, market -- or
integration of the parties here is a view of the two
firms, right or wong or half dozen firns or whatever as
to whether or not integration is likely to make them a

nore effective conpetitor in the marketplace, obtain
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cost savings or other efficiencies, or whether, in fact,
it's not.

And | think at the earlier hearings | gave to
t he Comm ssion an exanple of an unintegrated joint
venture, in which | provided counsel to the
participants, where what they did was they provided
entry into the market and a chance to invigorate
conpetition, but integration would have been an
addi tional cost, which they were unwilling to pursue.
It's not one, therefore, that we submtted for review by
t he Comm ssion, because | thought this was a case where
we woul d get an answer, no, followed by what was the
guestion?

My third point, and that is that | would urge
that anti -- the antitrust framework for the review of
joint ventures in operation should always be under the
rule of reason as long as it has passed review on
formati on, and that would involve -- well, there are
di fferences obviously in how one approaches this.

First, | use the BM franework, a facial review
of the conpetitive nerit of the conduct, a market power
screen, which I would urge is always applicable, and
which, in fact, | heard fromthe prior testinony sone
agreenent that sonme m ght be appropriate. | like the 30

percent test in Jefferson Parish, because it's the
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hi ghest nunber | can find anong those of deci sions
approved by the Suprenme Court. | think that's probably
too low, but it seens to nme one can live with that.
That's at | east an enornous advance. Then | ook at the
conpetitive effects and other -- and efficiencies and
ot her benefits.

It does seemto ne, and | woul d re-enphasize
this point, that the agency, if it draws up conpetitive
col | aborati on gui delines, should nove away, just as the
merger guidelines did in the 1980s, from-- actually in
the 1960s -- from cases which really no | onger warrant
support. Here | would start out with Sealy and Topco,
whi ch i gnored market power issues, which ignored the
i kely benefits, which had trouble identifying actual
conpetitive effects, as a first step.

The final point I would nmake is that the process
by which the Conmm ssion adopts the joint venture or
conpetitor coll aboration guidelines should be an open
one. You have certainly started very effectively with
t hese hearings, hearing very disparate views today in
which |I guess | could say | agreed with virtually
nothing that | have heard before, but |I'm confident of
one thing, that those who spoke before would agree with
nothing wth which | have said, but it seens to ne that

once you get to the next step and you adopt sone drafts
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of guidelines, we ought to do sonething different and
do, frankly, what nost agencies do and what this agency
does in other areas, and that is put the draft out for
public comment and hear it.

It doesn't have to be a |ong and | engthy
process, but it is a vehicle used by virtually every
maj or adm ni strative agency, an antitrust agency being
sonmewhat separate in this sphere, by publishing their
draft guidelines in the Federal Register and by at | east
allow ng for notice -- for comment hearings, that is,
witten subm ssions.

I would al so urge one other thing that | think
is already built into the Comm ssion's practice, and
that is not only to issue draft guidelines but to issue
a statenment of basis and purpose which outlines the
various issues that were considered, why particul ar
lines were drawn, why particular results were to be
achi eved.

Wel |, thank you again for allowng ne to use
these hearings as a platformfor ideas. Wether you
agree or not with ny testinony, | really do want to
congratul ate the Comm ssion for its active pursuit of
open hearings to discuss issues which frankly have not
been revi ewed so openly and so effectively by agencies

and by willing to hear disparate views.
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Thank you

CHAI RVAN PI TOFSKY:  Thank you, Ernie. Let ne
open it up.

The -- in your testinony, the one thing that
surprised ne, given nmy know edge of your previous
witings and your statenent today that joint ventures
shoul d certainly be reviewed under a rule of reason, is
your proposal that the exam ners, the enforcenent
agencies, drop the notion of less restrictive
alternative. That's a staple of joint venture anal ysis

for along tinme, and it certainly is a staple of rule of

reason.

Wiy woul d we do that?

MR CELLHORN: | don't think it -- at |east |
don't viewit as a staple of rule of reason. In other
words, | view the approach being sonewhat different, and

that is, one |looks at what is the conpetitive harm the
likely adverse effects that will occur fromthe
particul ar conduct, what are the justifications or
benefits identified.

Now, do they have to pick the best route? |
think there are lots of routes usually available to
conpetitive enterprises or to joint ventures, and |
t hi nk they ought not to be put in the position of having
to identify that which is the best. | think the best or
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the better ought not to be the eneny of the good.

The test here is, rather, have they passed the
threshold of where the |ikely benefits and efficiencies
outweigh the likely adverse effects, as either occurred
in the past or will occur in the future. | think that's

a tough enough decision to nake. Put ourselves,

however, in the position -- and this is where | guess |
woul d suggest past decisions are often erroneous -- to
say this is the best way of filling the pot. | think

it'"s wong, and | don't think the Suprene Court required
that in BM. It just said that this particul ar approach
woul d work, and it is going to be acceptable.

MR, SALOP: That's not what they said.

CHAI RVAN PI TOFSKY:  Suppose that our anal ysis
accepts your prem se and we never ask that the parties
pi ck the best, but it asks whether or not if there were
sonme benefits and sone harnms, but the benefits could be
achi eved easily, practically, pronptly, in sone other
way that contributes no harns whatsoever, that -- would
you take that into account?

MR GELLHORN: Well, it's clearly an exceptional
case, and maybe it's the exceptional case that proves
the rule. CQCbviously if you get one very clear in that
fashion, then the question becones it seens to ne a

little different. Wiy is it they picked this one? And
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it seenms to me --

CHAI RVAN PI TOFSKY: Exactly.

MR, CGELLHORN. -- it seens to ne then if you
started to dig into the nore |ikely adverse effects
where the benefit is no |onger or the balance is no
| onger there, but if the balance is still there after
| ooking wth great scrutiny at the adverse effects, then
it seens to ne that this is not a regulatory agency in
terms of antitrust, nor is the Antitrust Division. Wat
it istodois to say, no, you have crossed the
t hreshol d, you have gone beyond the line, but if you
haven't gone beyond the line, | would | eave it open.

And the reason | do it is we basically stil
know only very Iimted anobunts about conpetition, about
the best formation and structure of the firmand the
econom cs of the structure of the firm which a joint
venture is, is not sonmething which | put so nuch
confidence in | can identify what's the way to go.

CHAI RVAN PI TOFSKY:  Thank you.

O her questions?

COW SSI ONER AZCUENAGA:  Yes, thank you M.
Chai r man.

Wth respect to seeking public coment on any
proposed gui del i nes the Comm ssion m ght consider

issuing, | agree with you that that's an excell ent
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idea. It has been suggested, however, that before
putting themtogether, it mght be useful, in addition
to these public hearings, which are an excellent idea,
for people at the Conm ssion who are working on the
guidelines to neet in a less public fashion with sone of
the | eaders of the antitrust bar on the theory that that
woul d al | ow people to be less inhibited and identify
serious problens.

Wul d you have any concern about that as |ong as
we ultimately issued themfor public coment?

MR, GELLHORN: Well, the only concern | would
have is to be attentive to the requirenents of the
Federal Advisory Conmttee Act and whether it permts
you to do that, and I'mnot an expert in it. |ndeed,

t hought it was a nove that went too far, but | just
caution you on that.

O her than that, it seens to ne that an agency
is enpowered to get its information from any source, and
i ndeed, at that point, you still haven't technically
even entered the formal rul emaki ng stage, so there
woul dn't be any constraints on that under the ex parte
rules. So that | don't see any |legal constraint.

Is it a good idea? | think, sure, get your
i nformati on from what ever source you can, as long as you

followit up with an open process.
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CHAI RVAN PI TOFSKY: O her questions? Steve?

MR, CALKINS: Just a quick followup. Do you
really nean the Federal Register or would our Internet
home page be enough?

MR, GELLHORN. No, | nean the Federal Register,
because that -- actually, this would be -- the guideline
woul d be what Peter Strauss calls a publication rule,
and so technically he and I would both agree that the
APA requires that you put it out in the Federal
Register. | know it costs the agency sone noney, but
you can keep the pages down.

CHAI RVAN PI TOFSKY: O her questions?

Bill?

MR. COHEN. Yes, in order to nmake one of your
poi nts nore concrete, could you give sonme specific
exanpl es of the types of arrangenents that m ght involve
financial or operational integration or risk-sharing
that you still feel would warrant rule of reason
t reat ment ?

MR. CELLHORN: The exanple | would give is one |
have dealt with before and therefore I'mconfortable
with it, but let's say you have a market in a state
involving the distribution of a product. It's a market
that used to have dozens of conpetitors, and it's now

down basically on a state-w de basis to two major firns
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who have over 80-90 percent of the business. There are
a couple who have a relatively nodest share of the
busi ness, one does downstate and one does upstate. They
woul d i ke to market the products that they sel
t oget her under one price in order to conpete effectively
with the two |large, essentially integrated whol esal ers.

In that circunstance, it seens to ne that there
is absolutely no benefit to be achieved by integration
or risk-sharing. |Indeed, if this venture becones
successful -- and this is what | put in the contract --
either party would have a right to buy its way out and
becone a separate entity once it had reached that
scal e.

Now, that's a very -- that's a different
situation fromone where the venture becones the
dom nant mar ket nenber. These are situations where it
is not, but the -- and this rai ses another question, and
that is, it suggests or it has been suggested that
network externalities inevitably |l eads to first-nover
advantages and difficulties of entry, and it seens to ne
the history of that is just the opposite, that we have
enornmous change in terns of market |eaders, that new
joint ventures conme up to work their way around ol d ones
and that, if anything, markets are not bl ocked except by

rul es i nposed, frankly, from governnment, by governnent
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regul ation.

CHAI RVAN PI TOFSKY:  Thank you.

O her questions?

COW SSI ONER AZCUENAGA: Just one question. |
noticed Steve Sal op al nost waving his hand in response
to the Chairman's first question, and I was wondering if
there was anything that he wanted to add.

MR, SALOP: Ch, no, I'll wait. Thank you.

COW SSI ONER AZCUENAGA:  (kay.

CHAI RMAN PI TOFSKY:  Yes, Steve?

MR, CALKINS: Your suggestion and call for
increased clarity and thresholds and things |ike that
inplies that under the current approach, there are a
substantial nunber of proconpetitive joint ventures out
there that are not going forward because of fear about
antitrust liability or that there is sonme other sort of
soci al harm bei ng caused by insufficient clarity.

And this is a question that's cone up before in
t hese hearings, and indeed, one of our earlier speakers
said that the current approach is just about right, and
nothing is being discouraged, and we asked the other
speakers there if they could point to specific harns
flowi ng fromuncertainty or possible over-concern about
antitrust liability.

Do you have any exanpl es?
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MR. GELLHORN: Well, you're asking a little bit
about the dog that didn't bark. It seens to ne,
inevitably if the people are too constrained, people
woul d utilize other nechanisns, so long as there is a
mar ket opportunity. They will either nmerge, which -- on
a long-termbasis, or they will seek to do it perhaps in
nore costly ways. The exanple |I just gave you i s one
that we tried to work our way around, but it was clearly
a nore extensive process.

It seens to nme that that's what's likely to
occur here, but no, just as |'ve stayed away from
specific credit card exanples, |I would stay away from
any effort to try to say an individual has enough
information to identify that which woul d have gone
forward. | don't think a businessman could answer it
ei t her.

CHAI RMVAN PI TOFSKY:  Susan?

M5. DeSANTI: | have a question about your
statenment that integration and financial risk-sharing
are not criteria that should be | ooked to as evi dence of
l'ikely efficiencies.

G ven that that -- that you yourself advocate in
deciding howto get fromper se to rule of reason
| ooki ng at whether there is a legitimte basis for

concluding that the collaboration is likely to produce
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mar ket benefits, do you have any particular indicia in
mnd for how to make that distinction? That's one part
of ny question.

And second, woul d you decide that issue solely
on the basis of argunents at that point or would you be
| ooki ng for specific evidence?

MR, GELLHORN: Answering the first, what |I'm
saying is that integration itself or the |abel of
ri sk-sharing or integration of operations or integration
of finances tells us nothing and ought not to be a | abel
or an excuse or a justification for making a
distinction, and here | think the best illustration is
the health care guidelines and the health care decisions
often which | find inexplicable or undesirable.

So that | would say one would | ook at what are
the harnms that are likely to occur, what are the
benefits that are likely to occur, without regard to the
| abel of whether or not the parties have thrown assets
into the venture, given up sone of their individual
aut onony on price-nmaking, et cetera.

Second, noving to your second question, would
you rely solely on argunment or would you | ook to
evidence, it seens to ne that generally we | ook to what
evi dence parties can submt, but that also involves

argunent about that evidence and its significance, why
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it has an inpact, why it's likely to lead to particul ar
efficiencies, |ower costs, et cetera.

COMM SSI ONER AZCUENAGA: | guess |' m aski ng,
though -- in that context, if you're not |ooking at
integration, is there anything you would |l ook to to --
as a substitute to just determne the |ikelihood of
conpetitive benefits froma collaboration? Are there
any short-cuts is another way to put it.

MR, GELLHORN: Well, the primary short-cut
frankly is market power. |If the parties don't have
mar ket power, then it seens to ne there is no anti --
significant antitrust concern and it ought to be
forgotten at that point, but beyond that, no, | don't
think there are short-cuts.

| think you have to | ook at what are the clained
pur poses of the agreenent, what relationship those
clainms have to the market that they are seeking to
enter, what are the clains on the other side of adverse
effects, and what kind of evidence do they rely upon?
And | suppose at that point |I'd be happy to | ook at
Steve Salop's decision tree and see if | could figure
out what it really neans.

CHAI RVAN PI TOFSKY:  John?

MR. BAKER: One nore question on this area of

financial integration. | take your argunent to be that
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if the firms are -- in the joint venture are not
integrated that there is no reason to assune that's a
bad thing, and it could be a good thing.

MR, GELLHORN:  Um hum

MR, BAKER. If the firnms are financially
i ntegrated, would you presune that there are sone
efficiencies, and perhaps there could be sonething bad
going on, as well, but -- that is, could -- so that if
you're -- if you're worried about the dangers of
avoi ding a shamjoint venture, if you are | ooking at
that from an enforcenent agency, couldn't the
illustration used be the one that puts sonmething in a
box, these ones are not likely to be sham maybe they
are bad on bal ance, but these are not |likely to be sham
but the ones we ought to look at nore closely are the
i ntegrated?

MR CELLHORN: Well, it's appealing, and |
suppose papering over sonme of the riffs in the cases,
whi ch those who draft the guidelines wll inevitably
have to face, so ny initial reaction is that's
intriguing, and I wouldn't ignore it.

On the other hand, | wouldn't nmake it a very
heavy thunb on the scal e, because one of the advantages
of not having integration is that the venture may be of

shorter duration, it may have nore split-offs, and as a
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consequence, it has the ability for the future to create
nore conpetition. To the degree to which you push the
parties nore toward nmerger, while divestiture is not
unknown and we constantly see it in the market, it is
costly. And so I'mnot certain that -- even that that's
a good idea, because it tends to encourage parties to do
that which is not necessarily beneficial, but it's an

i nteresting idea.

MR. BAKER:  Ckay.

CHAI RVAN PI TOFSKY:  Thank you.

M5. H LDER: | just have one question that's
again on this sane issue of distinguishing between
sonething which is truly a joint venture and sonethi ng
whi ch is not and grasping around for sonething to hang
on to, and you had nentioned market power as sonething
to look at fairly early on, and | guess one question
about that is obviously the difficulties in doing that
and whether -- even if one takes sort of a percentage
cut-of f, how do you deci de what the market is, and if
you have got any gui dance on that issue.

MR. GELLHORN: Better heads than m ne have
certainly struggled with that w thout any cl ear answer.
It seenms to ne, however, that it's really not different
from how you deci de what the market is in the nerger and

how you determ ne market share, and indeed, one of the
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difficulties when you have a nerger is the nerging
parties may be in several different markets. So, how do
you wei gh each of themin bal ance?

You tend to answer it by sonething | don't
particularly approve of, and that's the fix-it-first
approach, where the agenci es becone one of the
negotiating parties to sone degree, a rule that | don't
think the governnment is well suited for

I woul d suggest that if anything, the draw ng of
a market may be easier in connection with a joint
venture. Wat's -- at least in the beginning, what's it
proposing to do? Wo else is in that particular field?
The boundaries are always different in draw ng markets,
but I don't see anything unique about joint ventures on
t hat scope.

Now, if we're tal king about -- and that's the
second stage -- drawing the market and its operation of
the parties once it's been in business and achi eved sone
success, then it seens to nme that itself is going to
give you a fair anmount of information and probably is
one of information overl oad.

M5. HILDER: | guess the only question is we
have put a |lot of resources into the market power
assessnent in the nerger area because we're presum ng up

front that there are efficiencies that flow fromit and
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we're confronted with this -- this collaboration,
whatever it is, and trying to decide whether or not it's
even worth going down that road and putting the
resources into nmeasuring market power.

MR, GELLHORN: Well, I'mnot certain that we --
that 1'd accept the prem se that we put a | ot of
enphasi s on market power because we assune that nergers
are efficient. | would say that instead there are nmany
reasons for a merger. Now, one clearly is just to buy
out the owners who want to get |iquid assets.

We start fromthe prem se that nergers are
desirabl e because they have substantial economc
efficiency opportunities, and if you can't get out of a
market, you're less likely to want to go into a narket.
So, nergers provide opportunities for exit as well as
entry.

It seens to ne that joint ventures operate on
the sane basis, and indeed, | read the hearings -- was
it last fall or two years ago when you first started
this round as giving you a fair anmount of evidence that
joint ventures really were an effective device for
entering into this gl obal marketplace that's changi ng
t echnol ogy.

CHAI RMVAN PI TOFSKY:  Susan?

M5. DeSANTI: Yeah, | want to follow up with a
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nore general question about your testinony and where |
infer it to go and see whether I'"'mon the right track in
understanding it.

In general, your testinony seens to have an
underlying prem se that you sort of take a worst case
exanple of a joint venture and al nost say, well, assune
it's a nerger, if a nerger would not be problematic
here, then a joint venture is unlikely to be
probl ematic, as well, but ny sense of that is that it
ignores certain spill-over effects, certain
possibilities for collusion between the parties that
al though froma purely market power perspective m ght
not seemtroubling to an econom st, mght seemtroubling
to an antitrust | aw enforcer fromthe outl ook of
deterrents and having specific rules that firnms shoul d
foll ow al ways, regardless, regarding how they interact
with their conpetitors.

And |' m wonderi ng whet her you can speak to how
your analysis has inplications in that context.

MR CELLHORN: Well, the way | would viewit is
once a joint venture, for exanple, is in operation, and
t he question then cones has it -- has it msused its
position as a joint venture because of the rules they
have adopted? Sone of the suggestions earlier about

excl usi onary conduct.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



68

The question | would ask is or the answer |
woul d give, despite LIoyd Constantine's very opposite
approach, is to | ook at whether or not the particular
rul e under exam nation is one that was a necessary or an
i nportant part of the joint venture, or whether it
appears really not to have related to the joint venture
but rather was an effort to achi eve anot her end.

And this is a very traditional, ancillary
restraints type analysis. | think the nost recent
cl earest opinion on that is Judge Bork's in Rothery,
where he went through that process and anal yzed why --
the benefits of the particular rule, and one of the
guestions here would be did they have a free rider
problem is that what they are addressing, or are they
really just trying to "leverage" their market power in a
way in which they otherw se couldn't do?

So that | wouldn't necessarily be either nore or
| ess hospitable to those operational rules.

CHAI RVAN PI TOFSKY: | think this is a good point
to take a short recess. Let's take a ten-m nute break,
and then we will resune.

(A brief recess was taken.)

COW SSI ONER AZCUENAGA:  Chai rman Pi t of sky has
asked me if he was unable to nmake it back for this part

of the session to introduce the next two speakers, and
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it's ny great pleasure. As | told nost of you at the

| ast set of hearings, | mssed alnpbst all of the

W t nesses, because | was serving a three-nonth stint as
a juror over here in the D.C. local courts. So, | was
-- | learned a great deal fromthat, | hope, and I'm
sorry to mss you. So, it's ny pleasure to see sone of
you today.

The next speaker is Steve Salop, a famliar
friend here. He is professor of economcs and | aw at
Georgetown University. He has also served on the board
of directors of Charles R ver Associates. From 1990 to
1991, Professor Salop was a guest schol ar at Brookings
Institute, and in the spring of 1986, he was a visiting
prof essor at MT.

Before joining the Georgetown faculty in 1982,
Prof essor Sal op held various positions in the Bureau of
Econom cs at the Federal Trade Conm ssion, including the
positions of associate director of special projects and
assistant director for industry analysis.

So, wel cone back, Steve.

MR. SALOP: Thank you.

I"'min a peculiar position today. |'mhere as
t he designated acadenic tal ki ng about the cl ean sheet
approach to joint venture analysis. At the sane tine,

|"ve witten on many of the issues that people have

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



70

tal ked about, including | was involved in the Visa-Dean
Wtter case, and | have witten an article with Dennis
Carlton. | have also witten on interchange fee setting
as price fixing on the NaBanco -- on the NaBanco case
and on ATM networ ks that was nentioned earlier. That
was a case in which it was argued that firnms that set

i nterchange fees is price fixing absent surcharges.

So, |I'mhappy to talk about that -- that later
in the question and answer session -- section, but what
| amgoing to talk about in ny 15 mnutes is the use of
decision theory in formulating antitrust rules.

There has been a lot of -- a |lot of cases
witten, a lot of cases, a lot of articles, on the use
of truncated rule of reason. The Conm ssion has had a
nunber of inportant opinions on that. Per se rules,
qui ck | ook, so on, cases in the Suprenme Court, cases
i ke NCAA and Trial Lawyers at the Comm ssion, Mass
Board, Cal Dental and so on. There has al so been rules
and comentary on market power as a filter versus
efficiency as a filter.

Now, nost di scussion of these rules has been
what | would refer to as formal and interpretive,
interpretive in the sense that the Court or the
commentator starts off with a view of what did the

Suprenme Court mean in NCAA and Trial Lawyers, what did
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they nean for us to do here? Formal in the sense that,
well, if we view price fixing as per se illegal, then
what are the inplications of that for a collusive joint
venture or an exclusional joint venture, |ike Visa?
Simlarly, in retail price maintenance, RPM starts as a
formalistic rule and then it's extended to maxi num RPM
by extending the formalismto there.

And | took a different approach here. | said
let's begin with -- with econom c anal ysis of decision
maki ng under uncertainty, that is decision theory, and
ask what -- what does decision theory have to say about
the types of antitrust standards that we shoul d have.
And it is really kind of -- the paper that |I've given
you is really a first step rather than stating what the
best rule should be in every circunstance. |nstead,
what |'ve done was tried to rationalize all of the
alternative standards that courts and the Conm ssion
have set out, and then use that rationalization that can
formthe basis of many enpirical analyses to see whether
t he assunptions necessary to nmake that rationalization
correct, in fact, hold up.

And then | have al so suggested sone changes, but
that has really been kind of secondary to the paper. |
really thought that would be really what you would do in

the course of rendering your staff report and your
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Federal Register notice and so on

So, let nme start wth decision theory and then
talk alittle bit about decision theory and then go on
and tal k about antitrust standards.

Deci sion theory starts fromthe prem se that
deci si on makers, all decision nmakers, whether it's
firms, individuals or comm ssions, face inperfect
information, and that inperfect information can never be
elimnated. You will always be in an inperfect
i nformation situation.

However, you can resolve sone of the uncertainty
that you face by collecting information. Unfortunately,
the collection of that information is costly in dollars
both for you and for the parties, and in tine, as well.
And, of course, when you inflict information costs on
the parties, as a court or conm ssion, you are cogni zant
of the fact that real resources are being used up.

Now, given that information is inperfect, a
court or an individual nust accept the potential that
the decision may turn out to be erroneous after the
fact, and that's just a fact of life, that it may turn
out that you made a m stake; however, what you have to
do is try to do the best you can with the information
avai l abl e so that you don't nmake a m stake from an ex

ante point of view You have to nake a rational
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deci sion ex ante even though it may turn out to be
erroneous ex post.

How do you do that? You bal ance the potenti al
errors, the errors for -- you know, if you find for the
plaintiff, there may -- or you enjoin conduct, it's
possi bl e that that was incorrect. On the other hand, if
you go the other way and find for the defendant, allow
t he conduct, that may have been an error, as well, and
you need to bal ance off the probabilities and magnitudes
of harm agai nst the -- on either side.

Now, that imedi ately |leads to kind of an
interesting and rather counter-intuitive result.

Suppose as a conmmi ssion you think there is sone

probability that -- suppose you -- suppose the
defendant's claimng that the -- that net the conduct
Wil lead to benefits of, say, of a hundred mllion

dol l ars, and suppose you think that the defendant's
correct, say wth probability of 75 percent, suppose
you're pretty sure that the defendant's estimate is
correct, but suppose the staff's estimate i s not that
this conduct will lead to benefits but will lead to
harm and suppose the staff's estimate is that it's
going to lead to a billion dollars of harm ten tines
t he benefit that the defendant clains, but the staff's

only right with probability 25 percent. Suppose you
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think one or the other has to be right, which way should
you find?

Vell, intuitively, you would say, well, gee, we
should certainly find for the defendant, because the
probability that the defendant is right is 75 percent;
however, decision theory would say, actually, it's nuch
harder. You should find for the plaintiff in that case,
because although it's nore likely that the defendant's
correct, if the plaintiff turns out to be correct and
you find for the defendant, the | osses are huge, ten
tinmes. So, on an expected val ue basis, you actually
should find for the plaintiff, for the staff in that
case.

So, decision theory tells you to bal ance off not
just the probability, not just the preponderance of the
evi dence, but also the cost of errors. Wat you really
want to do is | ook at the social costs of each type of
errors.

The second point is that once you recogni ze that
information is costly, and now I'mgetting to the issue
of truncation in the analysis, you should only gather
information in the situation where the benefits of that
informati on exceed the costs. Oherwise, it's better to
make the decision on a summary basis, on the basis of

l[imted informati on, rather than go ahead and inflict
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the costs on the parties and on yourself of -- of
gathering that information. And this gets into the

whol e question of per se rules on Mass Board, quick

| ook, rule of reason and so on, that I'll talk about in
alittle nore detail in a mnute.
The third point, | guess if you are going to do

-- if you are only going to collect parti al
i nformati on, what information should you collect? Well,
it seens straightforward, if decision theory holds up,
that you should collect the information that's | ower
cost. If you have got two types of information that
will give you equal benefits, take the one with the
| oner costs, but what -- suppose they have got the sane
costs, what should you do or what's the other bal ance?
Vell, the information that's got the | argest
benefits is the information that's nost likely to
di spose of the case. This was a point initially nade by
Bill Landis in his article. The reason why you want to
take information that allows you to dispose of the case
i s because you then save the cost of gathering
information on the other issue.
And when | say dispose of the case, | don't nean
necessarily find for the defendant. You can di spose of
the case on a summary basis for the plaintiff or the

defendant. So, the issue that you should [ ook at if
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you're only going to | ook at one issue or the issue you
shoul d ook at first would be the issue that resol ves
the nost uncertainty, the one that you' re nobst uncertain
about .

So that if you think that the benefits of
conduct are, say, between 150 mllion and 160 m | i on,
you're not sure where, and if you do further analysis,
you'll be able to calibrate it where between 150 mllion
and 160 mllion it is, but suppose the harns, the
uncertainty about the harns, is nuch greater. Suppose
you think the harmis sonewhere between 50 mllion and
500 mllion? 1In that case, if it's equally costly,
equally difficult to |ook at either issue, you should
| ook at harmfirst. You should do market power as a
filter, because there is nmuch nore uncertainty.

Once you -- once you found out about narket
power, unless it happened to turn out to be that snal
range of 150 to 160, you can resolve the case w thout
| ooki ng at benefits, by just relying on presunption of
benefits, whereas if you | ooked at benefits first and
calibrated, oh, it's exactly 157.4, then you are still
going to need to | ook at market power. So, you gain
not hing by | ooking at efficiency first in that exanple.
You shoul d | ook at market power.

So, the idea is that you should gather
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informati on sequentially. After you gather sone
i nformati on, you should then go on and deci de whether to
resolve the case on the basis of that limted
information or then go on, and you could | ook at either
issue first, efficiency or market power, and in sone
circunstances, you could gather a little bit of
i nformati on on both issues, on efficiency and market
power, rather than going all the way on efficiency or
all the way on market power. And again, all of this
woul d depend on the rel ative costs and benefits of
| ooking at different information.

And now, to try to explain this, even to sonmeone
-- based on everything that Ernie said, | can see it's

going to be very hard to explain it to him--

MR, GELLHORN: 1'Il hang in there.
MR. SALOP: -- | have just drawn this little
decision tree, and not -- just to use to help ne a

little bit, the rule of reason is a case in which we
gather information on benefits and harns -- by benefits,
by the way, | nean what woul d be the efficiency benefits
absent any market power harnms. So, it's just gross.

And by harns, | nmean what woul d be the anticonpetitive
ef fect absent any efficiency benefits, okay? So, that's
al so gross. And then net welfare effect under the

consunmer welfare standard is then benefits -- bal ancing
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benefits and harns.

So, the rule of reason, we gather -- classic
rule of reason, we gather information on benefits and
harnms, and then you make your decision, either find for
the defendant or find for the plaintiff, or if you're
t he Comm ssion, where you're the plaintiff, soit's kind
of enbarrassing to say you're finding for yourself, you
either permt the conduct or prohibit the conduct,
okay?

And | really want to work with this second one.
So, now, when the classical rule of reason nakes the
nost sense is when there is economes in scope in
gathering the information, that when you gat her
i nformati on on market power, that also tells you
sonet hi ng about efficiencies, and when you gat her
information on efficiencies, it also tells you about
mar ket power .

O secondly, where there is a |lot of -- about
t he sane anmobunt of -- just a lot of uncertainty on each
i ssue, so you need to resolve both, and you know t hat
before you start, or the costs are very |low, where it's
pretty easy. But | think the main -- where it really
bites is where you think there is economes of scale --
econom es of scope in gathering the two ki nds of

i nf or mati on.
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Li ke sonetinmes we say, well, gee, if there is no
mar ket power, not only does that reduce the I|ikelihood
that there is going to be anticonpetitive effect, that's
Ernie's point, but also, Frank Easterbrook's point would
be where you don't have market power, then it nust be
that the conduct is proconpetitive. They nust have
efficiency benefits in mnd. So, there you' re gathering
sort of the market power tells you about both harns and
benefits, okay? So, that's really good information to

| ook at first, because you get a big bang for a buck.

Ckay, well, if you don't do classical rule of
reason, what's the other extrene? Well, the other
extrenme would be per se illegality, that you start off,

and in the stage one here is where you have an initial
characterization, what's witten in the conplaint, what
you know to be true, what you know about that type of
conduct, and we often call things per se illegal, which
is prohibiting on the basis of no additional
information, just the initial characterization.

So, you do -- when is it appropriate to do per
seillegality? Well, where you have a strong
presunpti on, where based on your initial information,
you are fairly certain that the conduct is going to be
net anticonpetitive, and where it's very costly for you

to resolve the uncertainty by gathering nore
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information, and that's basically what the courts have

said. And you recogni ze that sonetines when you do --

when you call it per seillegal, it is going to be a
m stake, that it will not be the appropriate sol ution.
Ckay, well, simlarly, where the cost of

information is high relative to the benefits of

i nformati on, that doesn't nmean that you only hold things
per se illegal. There could be -- you could find for
the plaintiff -- for the -- excuse ne, for the defendant
at that point, permt the conduct on the basis of just
presunptive information, per se legality, okay? And we
do that in certain conduct -- in certain conduct, as
wel | .

If you're a law firm even though you' re setting
prices, we say presunptively that -- we are not even
going to have a proceeding about that. W are just
going to say that it is |legal, okay?

Now, in nost cases, though, we don't stop -- we
say, gee, there is benefits to gathering sone
information, and -- but we don't always go all the way
to collecting all the information on both issues. You
go to sone kind of truncated rule of reason, and what
the courts seemto be saying in NCAA and what the
Conmi ssion said in Mass Board was -- and | want to skip

this step four for a mnute -- we get to sone point
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where we are going to get sone information, so we are at
this step five, and should we -- the choice really is
shoul d we gather information on both issues and go the
classical rule of reason, or should we truncate?

We coul d truncate either by using market power
as a filler, what Gellhorn wants to do or what
East er brook wants to do, and | ook at the potential for
harm or should you hold that in abeyance for a nonent
and gather information on benefits? So, in Mass Board,
we say if a -- if conduct is characterized -- that's
here, back at the characterization stage -- as
i nherently suspect, then the first thing we want to do
is anal yze the benefits, okay?

And on the basis of the analysis of the
benefits, we may reject those benefits, in which case we
prohi bit the conduct, okay, so you gather information on
the benefits. [If you find the benefits are |ow, and
there we use sonething |like less restrictive
alternative, reasonably necessary, reasonable necessity
standard, we just reject it, or alternatively, if you do
find sonme benefits, then you go on and you gat her
information on harm That is, you go essentially to the
rule of reason. kay?

Now, note there is a third branch here on ny

little picture, and that is you could on the basis of
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the benefit information decide to permt the conduct
summarily. That is, if you do this Mass Board anal ysis
and you find the benefits are really high, you m ght

say, it's not worth it to gather information on market
power. W are just going to allowthis. So, that's one
way you m ght want to go.

Now, simlarly, instead of doing benefits, with
other areas of antitrust, the first thing you do is
anal yze harm okay? You decide it's better to analyze
harm and then you have the sanme sort of choices, okay?
Which is appropriate, first -- should you do benefits
first or harmfirst? Wll, it depends on the degree of
uncertainty and the costs.

Mass Board, NCAA are prem sed on a view that
it's difficult to neasure nmarket power harns relative to
how easy it is to evaluate efficiency benefits, and
that's what Liz was -- Liz Hilder was tal ki ng about
earlier, that if it's very -- if you think it's very
hard to neasure particul ar market power but not so hard
to neasure efficiency benefits, then you probably ought
to ook at efficiency benefits first, and what's
pecul iar and counter-intuitive is the Chicago types al
want to say it's easier to nmeasure efficiency benefits.
In fact, the inplication of that is that you should | ook

at efficiency first, that you should go to -- to the
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truncated -- nore the quick | ook, not nmarket power as a
filter.

By contrast, the people that say -- that say,
gee, it's easy to neasure market power, then that says
you shoul d use market power as a filter, okay? So,
really very, very counter-intuitive.

Now, another elenent, and | sort of -- ny
interpretation of the recent Conm ssion controversy in
Cal Dental, although | nust say other people could have
different views of this, has to do with sonething that |
call the recharacterization stage, that so far |'ve said
either you gather lots of information about benefits and
harnms, as in the classical rule of reason, or you
truncate and then you either | ook at benefits first or
harns first, and what's optinmal is going to depend on
the relative costs and benefits, but very often it seens
to ne you can get very lowcost information on benefits
and harms just from observations, judicial notice, and
you ought to use that information.

In other words, | don't think it makes sense --
take a situation just -- | have an exanple in ny paper
much |i ke Steve Cal kins' son, and that is suppose you
have two farnmers, and one night at the grange, the two
farmers are overheard agreeing to fix the price that

they are going to sell wheat to the local grain
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el evator, and they are overheard by sone overzeal ous
staffer fromthe D vision or the Agency, and they admt
that they have agreed to set price, and they say the
reason they want to do is to protest USDA policies,

okay, and that is going to nake them feel good and maybe
-- who knows, you know, maybe sone senator will grab
hold of it and they will -- they will -- they will get
pol i cy changed.

Ckay, now, if you just apply Mass Board to this
or NCAA, you are going to say, okay, we have an
agreenent to fix price, so gee, well, the Suprene Court
said we go to imedi ately | ook at benefits, what are the
benefits here? WelIl, these guys are -- it's going to
make them feel good, they are going to protest USDA.
Well, that doesn't count. So, that efficiency claimis
-- isirrelevant, and so this conduct is found to be
illegal. 1It's enjoined, okay?

Now, the farmers conme in, and they say, |ook,
these are two farners, and they each have seven hectars,
okay? They couldn't possibly cause any harm \Wat
shoul d you do with that information? GCkay, you could
say, oh, yeah, well, there could be a transitory effect,
right, that's the trial [awers' cheat, okay? O you
could say the Suprene Court told us not to look at this

i nformati on, you know, we're supposed to -- we read
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NCAA, we read Calvani, and we're supposed to go directly
to benefits. This is definitely inherently suspect,
okay?

Deci sion theory would say that's crazy. Here's
this obvious | owcost information. The chances of there
bei ng market power in this case are zero. Wy not use
that information? So, you could use that information,
recharacterize this case, and say based on the
recharacterization, what we know now, there are sone --
there are personal benefits. They may not be soci al
benefits, but it's making these guys feel good, and
there is no chance of anticonpetitive effect. So, why
not just permt the conduct here at stage four?

O you could get that -- that information and
you could -- you know, it's possible that you go the
other way. GCee, based on that information, we will just
prohibit it.

So, two points. One is | read part of
Pitofsky's opinion in Cal Dental, and he's not here to
say, you know, he didn't nean that, as saying | want to
-- | want to gather a little bit of information and
recharacterize, and at the sane tine, | read a | ot of
the controversy within the Conm ssion, you know, that
part that gets to us on the outside through FTC Wt ch,

as saying through Comm ssion practice, there has been a

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



86

systematic attenpt by sone nenbers of the staff to take
us imedi ately to the -- to the inherently suspect
branch up here and ignore, not permt, the Comm ssion to
take judicial notice of very obvious |ow cost

i nformati on about |ack of market power with respect to
sone of these professional associations.

So, what |I'msaying is decision theory allows
you, within the spirit of -- within the spirit of NCAA
or Mass Board, to use that |ow cost information on | ack
of market power in order to dispose of the cases at this
early stage. And | say legally, | try to be very
inpractical inthis -- in this paper, but I think as a
| egal matter, using inherently suspect, you can say an
agreenent to fix prices by two farners in one county,
two snall farmers in one county of lowa is not
i nherently suspect. | nean there is no reason why you
can't make that declaration.

And |'m saying this approach of kind of getting
the Iowcost information first is an approach that |
originally |earned from Prof essor Kauper, who had an
article mybe 10 or 15 years ago on the quick | ook, and
he suggested there quite, quite strongly that what you
shoul d always do is ook at the | owest cost information
first, whatever that is. Sonmetines that will be market

power, sonetinmes that wll be efficiency, sonetines it
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will be -- it will be a conbination.

The other point I would say is you should al ways
be cogni zant of the fact that after you gather parti al
i nformati on, you can go and do the counter-intuitive
thing. You could permt -- permt up here or down here,
you know, sonetinmes you |look at harm you find out there
is market power harm but you don't necessarily then
have to neasure efficiency benefits. You could decide
as a sunmmary basis to prohibit at that point. And that
woul d be a case like you go back and | ook at the old,
old vertical basis, long before the sixties, you know, a
case |like Standard Stations. What the courts did there
was they said where there is market power, vertica
restraints are likely to be net anticonpetitive, so we
are not even going to allow themto defend on efficiency
benefits.

So, that's the basic story. |'mhappy to try to
interpret the various things that Ernie Gellhorn said
and Paul Allen at Visa and Evans and Schnal enzy, as
well, in the questions.

| guess the other thing I would say is sort of
Evans and Schnmal enzy, who testified |ast week or so, who
commented on Carlton-Salop -- the Carlton-Sal op paper,
woul d say they apparently foll owed the decision

t heoretic approach of deciding that our paper wasn't any
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good before -- without the need to understand it,
because that woul d have been nore costly for them

Thank you

COW SSI ONER AZCUENAGA: Thank you very nuch,
Steve. Economi sts, no matter who they are, always nake
sonme conpelling points, and | think you have made a
nunber of points that certainly I think nerit
attention.

Bef ore opening up to questions for a few
mnutes, | would like to dispel the notion of
controversy inside the Conm ssion and stand up for our
staff. | think that under the Mass Board approach, we
did have a | ot of confusion about exactly where it was
going, and | think that's partly the result of the fact
that we devel op our cases very slowy through opinions
and didn't have many opportunities to interpret Mass
Board before we finally decided to get rid of it, and I
think that the staff and everyone who contributed to
that analysis did it in good faith, and we just had a
hard tinme working through it. | think it was a good
effort, however.

Having said that, let me see if there are -- |
think we wll take a few questions, and then because we
are running a little behind schedule, turn to Cal

ol dman, and then wap it up with final questions

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



89

overal | .

MR SILVIA: | did notice that in -- |ooking at
the thing about harns and benefits and the relative
costs and collecting informati on about market power
versus efficiencies that wth respect to nerger
anal ysis, certainly, when one | ooks at the nerger
gui delines, alnost all of -- a good chunk of that, the
majority of the guidelines, go to the market power type
guestions, which suggests that perhaps in the nerger
context that generally the costs of getting information
about market power is low relative to efficiencies.

I don't know if you would agree with that as,
you know, a general observation, but if that is so, why
woul dn't the sanme presunption hold for joint venture
anal ysis and all harns/benefits analysis, that we should
al ways go along the sanme path in the decision tree as we
do wth nergers?

MR, SALOP: You know, | think if you would have
this effort after the '82 guidelines -- the '82 nerger
gui del i nes where efficiencies were never really used,
that's -- the '82 guidelines, the '84 guidelines
definitely represented the presunption that it was a | ot
easier to neasure market power than it was to neasure
ef ficiencies.

Now, under the, you know, | guess version 3.1 of
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t he nerger guidelines, you know, after the 1996
revision, | don't think you can say that anynore. |It's
now nmy understandi ng that the Governnent has concl uded
that it's just as easy to neasure efficiencies as it is
mar ket power, because they are both in there with --

Wi th appropriate weight. | don't think the fact that
one section has -- takes up 11 pages and the ot her
section takes up only one page neans that it's easier to
do market power than efficiencies. | think it's an

i ssue of kind of there is no |onger any sequencing. You

|l ook at -- nowthe rule is you | ook at narket power and
efficiencies at the sane tinme, not -- no type of
sequenti al decision making. And so no, | wouldn't say

that it now reflects, you know, a bias towards market
power .

Secondly, it's also not true that the rule
that's good for nergers is necessarily the rule that's
good for joint ventures. | nean, as a general matter.
For exanple, we have very different rules with respect
to horizontal price restraints than we do from
unil ateral vertical nonprice restraints. The Suprene
Court said in GIE Sylvania that vertical -- that
unil ateral vertical nonprice restraints, unilateral in
t he horizontal sense, | nean, with the vertical

agreenent, they are virtually always going to lead to
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efficiency benefits, and so there you neasure market
power first, whereas horizontal price restraints, there
we think -- sort of the traditional jurisprudence is
that joint price setting by conpetitors al nost always is
anticonpetitive. |It's exceptional that there is going
to be any efficiency benefits, and with that

presunption, you ought to |look at efficiencies first.

| personally think that in situations -- | nean,
| could not disagree nore strongly with Ernie Cell horn.
| think that you need to anal yze the efficiency benefits
rel ative to reasonabl e alternatives, because otherw se
-- and this mght go beyond the scope of ny paper --
otherwi se, the joint venturers, where they want to
engage in anticonpetitive joint ventures, they will just
bundle it with sonme proconpetitive effects, so that they
will get all the benefits without letting any of the
benefits accrue to consuners. | nean, it's an agenda
mani pul ati on issue.

So, you have to say, okay, if we don't allow you
to doit this way, how -- what reasonable way would you
carry out the joint venture, and where that reasonable
alternative is one that does not |ead to any market
power harns to consuners, that's definitely preferred
froman antitrust point of view

COW SSI ONER AZCUENAGA: Jonat han?
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MR. BAKER Let nme ask you a question which
comes fromthinking about the inplications in your
deci sion before the truncated review and see if |I'm--
see what you think of this.

It seens to ne you' re proposing what's in effect
going to be a different order of the quick | ook review
dependi ng on the case. That was really the burden of
your exanple. You weren't doing it by category, you
weren't really saying this category you were going to
have no matter what the specifics wll be, won't always
be | ooking at efficiencies first, but it could be | ow
cost or it could differ case by case, and that seens to
be that the litigants m ght have a tough tinme knowing in
the first place what the -- where they have to put their
effort.

And so as a practical matter, if |I'mthinking of
comng to the Conm ssion on the outside with the
proposi ng of entry under your standard, and | m ght be
t hi nki ng about collecting information on both
efficiencies and market power, and all -- and once |
have done that and presented it to the comm ssion, it is
suddenly cheap for the Conm ssion to evaluate it
anyways, so it is low cost and could i nprove decision
maki ng, so everything turns into the full-blown rule of

r eason. How did | do?
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MR. SALOP: Ah, B-plus. The -- yeah, | --

MR. BAKER | will ask Professor Cellhorn for a
grade in a nonent.

MR. SALOP: | think | have a | ot of anbival ence
in the paper about whether the characterization is based
on the case or the category, and | think you -- your
point -- your point is very good. | think that -- |
think probably the way it ought to be is that at the
first stage, the characterization depends on the
category, but then if you can get |ow cost information
about the case, then you can do a recharacterization.

Now, your point about the parties mani pul ating

the process by bringing in a lot of information, | think
that's a -- that is a pretty cool point, and | guess the
answer -- part of the answer is that it's not just

bringing forth the information but it's evaluating the
information that's costly, as well. | nmean, if you were
willing torely on the information that the parties
brought in all the tine, all of antitrust would be very
| ow cost, right? | nean, you could just dispense with
the process, right, altogether?

MR. BAKER  Just let you run the regressions for
me, Steve?

MR. SALOP: So, | don't -- | think sort of they

would -- they would bring the information in, and what
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you mght decide to do in certain cases is say we don't
want to see this information. It seens to ne the really
-- perhaps the nost counter-intuitive and confusing
aspect of this is the situation of when you throw
informati on away. In decision theory, you should never
throw information away. | nean, that is really the
craziest thing of all to do, but yet we see in all these
cases that have evaluated the quick | ook, all the
truncation, not necessarily your cases, but the Suprene
Court cases, the Suprene Court gets a |lot of these cases
with a full record. So, in NCAA they get a ful
record, and then they say, oh, by the way, we do not
want -- we want to ignore all this market power
information that we already have. And so it seens
really peculiar.

What you ought to do is courts ought to be
maki ng a decision before the litigation, before the

information is generated, that they don't want to see

it. Another exanple -- | nmean, for another exanple is
in the Brown -- Brown University case, Lloyd' s alm
mater, the Court -- the Court allows Dennis Carlton to

testify on lack of market power by the |Ivy League
schools, and then in witing the opinion says, oh, by
the way, | don't care about what Carlton said, narket

power is not an issue.
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Well, what the Court should have done is nade
that decision earlier. Once Carlton testified, the
Court shoul d have probably -- much | ower cost for the
Court to evaluate at that point. So, it seens to ne
that part of this is that in naking your decisions, you
should try to front-1load the decision of what kind of
procedure to use, and if you don't front-load it, if you
have all the information, unless you find that it's very
difficult to evaluate it, you ought to use it.

COMW SSI ONER AZCUENAGA: Susan, we wi || take one
nore question and then go to the |ast w tness.

MS. DeSANTI: This is just a followup, Steve,
to Jonathan's question which goes to the issue of
whet her your framework can be used on a case-by-case
basis or whether it has to go along with a set of rules
as to what -- or presunptions as to what's generally the
case.

G ven that you can have a situation where a
| ower court or the Conm ssion as a decision nmaker
decides, well, this is the -- this is the type of
information that we believe is nost determ native of
this issue, but then you can have a higher court, an
appel l ate court, that decides that there is sone ot her
pi ece of information that is, in fact, determnative

shoul d be the correct information to use to decide the
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case. If -- if using your framework the |ower court --
the | ower body decision nmaker hasn't coll ected that
i nformati on, doesn't that make the process nore
inefficient rather than nore efficient?

MR. SALOP: Because there is a chance that it
will be remanded?

M5. DeSANTI: Yes, and that that information

subsequently w |l be demanded by an appel |l ate deci sion

maker .

MR, SALOP: Well, that's a fair point. | nean,
that's a -- as a |ower court, you face that
uncertainty. | nean, | guess | would like to say if the

Suprene Court would set down clear rules on this, on the
categories of cases that should use each procedure, then
you woul dn't have that -- you wouldn't have that
uncertainty.

What seens peculiar, though, is if you have the
information and if -- if you had to collect that
information and evaluate it in order to -- in order to
satisfy what the -- what the -- what the appellate court
m ght want, then when you nmake the decision on the
truncated basis, that's just a |law journal article,
right? | mean, you mght as well sort of nmake it on the
rul e of reason and say, by the way, appellate courts, we

think we wasted our tine in this case. That's the
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appel l ate court, | guess.

You know, you might as well do it on a rule of
reason, but then do a different opinion, wite an
opi nion that says we are doing this because we think
it's necessary, but -- you know, necessary perhaps to
satisfy sone higher court, but you know, we really think
his information that we used is unnecessary in this
case. It's a different view

COW SSI ONER AZCUENAGA:  Thank you very nuch.

Actually, this is a subject we could easily
di scuss for the rest of the day, but 1'd like to turn to
our |ast wtness, Cal Goldman, who cones all the way
down here from Canada to join us, and Cal is also a
long-tine friend of the Comm ssion, and we know him
well, but for the record, I'd like to introduce him

Cal is the senior partner of the conpetition |aw
and trade practices group at Davies, Ward & Beck in
Toronto. In 1986, M. Gol dman becane head of the
Conpetition Bureau in the Governnment of Canada. From
1987 until he returned to private practice in Cctober of
1989, he was a vice-chairman of the OECD Conmittee on
Conpetition Law and Policy.

M. CGoldman is i medi ate past chair of the
Nat i onal Conpetition Law Section of the Canadi an Bar

Associ ation and chairman of the Conpetition Policy

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



98

Comm ttee of the Canadi an Council for International

Busi ness. He was a nenber of the ABA' s Antitrust
Section Task Force and a negotiator on the Anerican Free
Trade Agreenment and is currently a nenber of the ABA' s
Antitrust and G obal Econony Task Force.

M . Gol dman has published extensively and spoken
wi dely in Canada, the U S. and el sewhere on conpetition
| aw, trade practices and the interface between
conpetition policy and trade policy.

Wel conme, thank you

MR. GOLDVMAN:  Thank you, nenbers and staff of
t he Federal Trade Conmi ssion, | appreciate the
invitation and the opportunity to appear today to
provi de you with some observations pertaining to our
experience in Canada with the review of joint ventures
and strategic alliances, and in so doing, | hope to
t ouch upon sonme of the specific questions that the
Comm ssion posed in its announcenment of this project on
April 22nd.

In Canada, as in the United States, innovation,
the accelerating rate of technol ogi cal change and
gl obalization, are all leading to an increase in the use
of joint ventures and strategic alliances. W
presentation will briefly describe the reasons that

busi nesses in Canada are form ng joint ventures, and
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then 1'll again touch -- very briefly touch upon the
Canadi an provisions that are nostly applied under the
Canadi an Conpetition Act to the formation of joint
ventures, as well as the Canadi an Conpetition Bureau's
enforcenment policy with respect to joint ventures, and
then | hope to make sonme general observations for the
future concerning the treatnment of joint ventures in
Canada and the United States.

Now, in making these comments, | certainly
appreciate that the law in our two countries i s not
identical, but it does have significant simlarities,
and this is especially the case since the 1986 over haul
of the Canadi an |egislation. |In nmy experience,
cross-border nergers and joint ventures which have been
and are likely to continue to increase will have inpact
bot h upon busi ness planners in both jurisdictions and
upon the enforcenent authorities in both jurisdictions.
It is sinply inpossible not to recognize that the
conduct in one country increasingly bears on the
activity and policies of the other.

Rationales for the formation of joint ventures
have been described at length el sewhere, and | wll be
very brief on this subject.

I think the nost inportant factor is the

requirement to rapidly and flexibly conbine
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conplinmentary core functions to devel op and i nprove
products and services. A joint venture may facilitate
the rapid formati on of new products, businesses or
standards and al | ow busi nesses to benefit from
substantially increased econom es of scope and scal e.
There are many types of joint ventures and goals, and
they include, just for a short list, at this stage the
fol | ow ng:

I nformation technol ogy joint ventures, which we
have seen, research and devel opnent joint ventures,
out-sourcing joint ventures, which are becom ng nore
comon, technology transfer joint ventures, which may be
particularly used in the context of foreign direct
i nvestnment, where a joint venturer, for exanple, may be
desirable for a local venturer's know edge of the market
or in sone cases be mandated by restrictions on foreign
direct investnment. There are also production
speci ali zati on agreenents, and in Canada, in fact, we
have a specific section of the Conpetition Act that
addresses that subject, which has not yet been w dely
used. So, if |I have tinme, I will touch on sone of the
reasons for that.

In the witten remarks which | plan to deliver
with ny coll eague Richard Corley before the end of July,

we will spend considerably nore time than | have today
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on the framework for joint ventures and on the overview
of the Canadi an conpetition legislation. | don't want
to use the tinme today, given what | know is your own
famliarity with the Canadi an |l egislation, to take you

t hrough the main provisions, but | should say that in
our experience, joint ventures are nost frequently dealt
with in Canada under the mergers or possibly the abuse
of dom nance provisions, and in | ess frequent instances,
they nmay al so raise i ssues under the provisions
pertaining to conspiracies. The dividing |ine between
the noncrim nal enforcenent and review of joint ventures
and the crimnal reviewis a source of sone continued
uncertainty in a nunber of jurisdictions, including
Canada. That's one of the subjects that | intend to
focus upon in ny tinme this norning.

Canada's substantive nerger law is, of course,
given your famliarity, quite simlar to the United
States, except that we do have a statutorily nmandated
trade-of f between anticonpetitive effects of a proposed
nmerger and efficiency gains. W do use the test of
whet her the nerger or proposed nerger prevents or
| essens or is likely to prevent or |essen conpetition
substantially, which is anal ogous to the test in Section
7 of the Clayton Act.

We al so have, as |'ve said, a specific provision
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on efficiency gains in Section 96, and the Canadi an
mer ger review provisions incorporate a threshold
standard that is clearly broad enough to enconpass nost
joint ventures, because the nerger provisions do not
apply only to acquisitions of control, they apply to
acquisitions of a significant interest in the business
of another entity. Were "significant interest" neans
an ability to materially influence the operations

t hrough acquisition or establishnent of contractual
rights, and that, in and of itself, enconpasses just
about every kind of conceivable joint venture.

Whi ch brings ne to ny first substantive
enforcement policy observation. This is simlar to one
that | nmade earlier and | believe |I touched upon in ny
remarks to the global hearings in this room and that is
just like the situation pertaining to other nerger
assessnents. In cases where the antitrust enforcenent
authority is |looking at anticipated anticonpetitive
effects that are unclear following its assessnent of a
joint venture, and where transactions are likely to
generate relatively certain efficiency gains, it is ny
view that those transacti ons ought to be assessed with
great caution, and where appropriate, they should not be
enj oi ned but should be, as | will amplify upon later if

| have tinme, subject in very close cases to nonitoring

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



103

by the antitrust authority, so as to ensure that the
actual conpetitive trade-off is not significantly
different than that which is expected, and the
efficiency gains, in fact, do accrue to the benefit of
t he econony.

There is in Canada a specific exenption for
research and devel opnent joint ventures. | don't
propose to take you through it. It will be discussed in
our paper. Suffice it to say that it has not been nade
use of formally to the extent, | believe, that those
drafting the legislation had anticipated. Simlarly,
the provision dealing with specialization agreenents,
which is specifically incorporated in the Canadi an Act,
has not been made use of in formal proceedi ngs before
t he Conpetition Tribunal, and sone may suggest that the
reasons for that are because the specific provisions are
somewhat narrow and restrictive.

O hers, and | put nyself in the other category,
tend to believe that one of the reasons why people
haven't had to resort to themis because the nerger
provi sions in thensel ves have been applied | think it's
fair to say, in a sensible and bal anced manner, and in
the history of the new |l egislation in Canada, which is
now over 11 years, there hasn't been a need to resort to

the other specific sections.
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Canadi an joint venture enforcenent policy, which
| just want to deal with specifically in, of course,
only its public context, because | believe it bears
directly on sone of the issues that you are addressing,
and that is because the Director of the Conpetition
Bureau recogni zed in the early 1990s the sane point, of
course, that you have focused on, which is certainty is
critical to business planning, and conversely,
uncertainty can have a serious chilling effect upon
potentially proconpetitive activity. Now, that's
equally true in Canada and other parts of the western
wor | d.

In order to address uncertainty, successive
Directors of the Canadi an Conpetition Bureau have
endeavored to reduce the potentially chilling effect by
enf orcenment policy announcenents, quidelines,
information bulletins, even detail ed press rel eases
wher e cases have not been chall enged, all of which are
delivered in an attenpt to reduce uncertainty for
busi ness pl anners.

Now, in 1995, in an effort to help reduce
uncertainty in Canada wth respect to the treatnent of
strategic alliances, which included specifically joint
ventures, and | have the debate with col |l eagues all the

time in Canada that we try to define what is a strategic
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alliance as opposed to a joint venture. Let's just
assunme that the whole famly was enconpassed within the
framework of a 1995 information bulletin rel eased by the
Director of the Conpetition Bureau entitled Strategic

Al l i ances under the Conpetition Act, and that initiative
was wi dely viewed as a very worthy one. | believe that
its effort today is still regarded as a | audabl e one,
one that has received sone praise, although | also
believe it's fair to say that the bulletin that is now
in public use doesn't go quite as far as sone woul d have
hoped in trying to renove sone of the uncertainty in
this area.

It certainly is a vast inprovenent, a very
significant inprovenent, over the first draft that was
released of the bulletin, and I want to just echo
Prof essor Gell horn's comments about the inportance of
consultation on drafts of bulletins in a very difficult
area such as this, because when the first draft was
rel eased, it did generate a considerabl e anount of
constructive commentary, a good part of which was
consi dered and w t hout doubt applied in the subsequent
draft, there was a second draft and the final bulletin
t hat canme out.

There are still some of us who believe that in

one particular area, and the one that | want to bring to
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your attention, the bulletin could still be inproved
upon, and that is the very inportant issue of trying to
gi ve gui dance to business planners and their counsel on
where the dividing line is, where you delineate those
joint ventures that will be assessed under a crimnal
review standard and those joint ventures that will be
subject to noncrimnal adm nistrative |aw or nerger
review standard or Section 7 of the C ayton Act
standard, and we have exactly the sane dichotony in

i ssue in Canada that you are facing here.

We have our crimnal conspiracy provision that
can lead to very significant penalties, as nenbers of
the Staff and Comm ssion are certainly aware, and they
are certainly aware of the close working relationship
bet ween the Canadi an Bureau and the U.S. Antitrust
Division on crimnal matters, and, of course, the
noncri m nal merger assessnent, which shares a lot in
common with your own and that of the Antitrust
Di vi si on.

The inportance of this distinction, which you
touch upon in your l|ist of questions, | believe it's
around page 5 of your April 22nd rel ease where you ask
about the dividing line, is one that |I cannot underscore
enough, having worked through a good nunber of the

consul tations frommny perspective in the private sector
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and when | was heavily involved with it in the Canadi an
Bar Associ ati on.

And | want to just dwell on that for a nonent,
because i ndeed the very issue that you ask about whet her
proconpetitive joint ventures nay be chilled by a | ack
of a clear enforcenment policy, can find itself noving in
a regressive fashion. You can find the answer to be one
that you had not hoped for if the articulation of policy
is not clear in trying to delineate when certain types
of joint ventures, including ancillary restraints, wll
give rise to crimnal review, because | can tell you
frommy experience in the private sector that if there
is any kind of gray area that does cause people to
second-guess and rework and then, of course, decide
that, well, the only safe haven nay be a nerger, and a
nmerger, as Professor Gellhorn indicated, does give rise
to consequential effects that may not necessarily be as
proconpetitive as a joint venture, this is this area.

It is the fear of a crimnal investigation. The
Canadi an bulletin, and we will deal with this in the
paper, does have sone very positive statenments init,
and I comrend themto you. The reference to the
standard of market power, which is addressed very
clearly in the bulletin, is quite constructive. The

reference in the bulletin to very limted review of
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vertically integrated operations is also very
constructive. There is also a reference in the bulletin
to a general statenent that the Bureau wll wll
generally exam ne alliances or ventures under the nerger
provi sion unless there is a basis for believing that the
agreenent is a sham

That's a useful statenment, but sonme of the
subsequent statenents are | ess decisive on the scope of
possi bl e conspiracy review, and the new Director of the
Bureau, M. Konrad von Finckenstein, is very nuch aware
of these points, and | believe that we can nmake a very
good pi ece even better by further consultations.

Qur witten paper will deal with a few specific
suggestions about where the dividing |ine can be drawn,
but I would Iike to suggest to you that there are
certain criteria that can be incorporated generally to
hel p the business comunity in this area. O course,
the statenment about sham negoti ations or a sham
agreenent is very inportant. That is a flip side of
saying that there nmay be evidence of a broader
agreenent, an agreenent between the parties which is not
subject to review, which is not publicly disclosed, and
t hose cases, | think, are fairly clear.

If you have ot her evidence of covert conduct

where the parties reflect a clear anticonpetitive
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intent, these are all factors that can lead to a
crimnal review, but it's very inportant to perhaps
consi der other elenments, and one that I1'd like to raise
with you for both the agreenent itself and ancillary
restraints is an issue of whether there should ever be a
crimnal investigation in either jurisdiction, if the
entire agreenent, by that | nean the entire franework,
including the ancillary restraints, are disclosed
publicly, and there is no other agreenent, there is
not hi ng el se going on, and particularly if that entire
agreenent is subject to review as necessary by the
antitrust authority.

In ny respectful subm ssion, in instances such
as that, the antitrust authority has all the power in
the world to address the issues under a U S. nerger
review or perhaps, and I don't want to wade into the
niceties, it's like taking coal to Newcastle when | cone
down here, or under rule of reason analysis, aline in
the sand that says in those instances, there will not be
a crimnal review, will encourage people to be
i nventive, to be innovative, to cone forward and even to
consult with the antitrust authorities as opposed to
ri sking any chilling effect.

And in Canada, one further point that |'ve

touched on in ny earlier subm ssion during the gl obal
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hearings, is the advantage of confidential guidance. |
guess what |'msaying, and I don't want to repeat what |
said in ny subm ssion of Decenber 1995, but as
recogni zed by the Director in the very first paragraphs
of the strategic alliance bulletin, confidential
gui dance can give business planners a great deal of
confort on difficult, specific instances that cannot al
be covered in any kind of bulletin.

It isliterally inpossible in this area when you
deal with the conplexities, the nunber and types of
i ndustries and joint ventures that are not only
occurring but will occur, especially in the information
age, to try to cover this off in any formof bulletin,
but a broadened form of confidential guidance which is
made use of in Canada, and as | indicated when | was
here in Decenmber 1995, in sone instances it's even nade
use of by parties in both the U S. and Canada who cone
to see the Canadi an Conpetition Bureau, because they can
get guidance on a confidential basis, when they can't
get the sane fromeither the Antitrust Division or the
Federal Trade Comm ssion.

So, in fact, on a trans-border nega transaction,
in sone instances -- and it isn't w despread, but | have
participated in them-- parties will be seeking gui dance

fromthe Canadian authorities on an analogous line to
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Section 7 of the Cayton Act, and I comrend that to you
in addition to your considerations under the bulletin.

Now, |let nme conclude nmy remarks by saying first
| have little doubt that the nunber and types of joint
ventures are going to increase in the North Anerican
envi ronment. Secondly, that where the anticonpetitive
effects are uncertain and the efficiency gains are
relatively certain, | would suggest that antitrust
authorities be very, very cautious about noving agai nst
the joint venture. Third, that guidelines, if they are
to be issued, | do commend the formof a draft bulletin
w th extensive consultations that we experienced in
Canada.

Next, the guidelines should focus clearly on
general criteria that fundanentally reduce the chilling
effect of the threat of crimnal investigations, and in
ny view, that is the nost inportant of all the criteria
that you can incorporate in any such guidelines in this
area where there is a risk of the authority or
authorities of the United States | ooking at a matter
under two different standards.

And then wth respect to one further issue that
| didn't touch on in ny earlier remarks, |'mjust
readi ng through and cutting out in the interest of tine,

| woul d al so suggest that further consideration in this
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difficult area, and this is -- this is a corollary to ny
poi nt about not noving too quickly in cases where you're
not sure how the trade-off will unfold -- |I do suggest
that sonme of the Canadi an experience under the
nmonitoring process is one that you may want to have
further regard to.

In fact, from'86 to '95, the Director has
permtted over 50 nergers to close subject to sone form
of nonitoring. It's a formof closing where there is no
chal | enge, but there is sonme form of ongoing
observation, perhaps with an information reporting
requirenent. And |I'm of no doubt that business people
woul d generally rather see that than see a chall enge of
t he transacti on.

Having said that, | also recognize that
antitrust authorities need to avoid beconm ng regul atory
agenci es, but given the rapid rate of technol ogi cal
change in many industries and the desire to avoid
inhibiting potentially proconpetitive joint ventures, |
suggest nonitoring can play a useful role in selected,
appropriate cases. And | recognize that Chairman
Pitof sky has already nmade a point simlar to this, at
| east in one transaction, | believe it was the Ely Lilly
case, and his remarks to the Anerican Bar in the sunmer

of 1995.
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So, in conclusion, |I hope these brief comments,
which will be expanded upon considerably in our witten
remar ks, may be of sone assistance, sone limted
assistance to you. | recognize that | speak froma
certainly different but somewhat anal ogous perspecti ve,
and |1'd be pleased to try to answer any questions.

COW SSI ONER AZCUENAGA:  Thank you very nuch,
Cal. You have a wealth of experience in the
i nternational arena and have seen this obviously in nore
than one country. [I'd like to start with just a very
general question.

| understand that your practice is |less and | ess
excl usively Canadian and that a |lot of the questions
that you face on a daily basis involve transactions that
al so have U . S. inplications. |If this agency were to
succeed in proposing a brighter |line standard, such as
the one you' ve proposed, and it differed from whatever
was avail able in Canada, to what extent would that help
you in your practice or to what extent would it have an
i npact on your practice?

MR. GOLDVMAN. If the line is narrower than the
one that we are advocating that the Canadi an Bureau
draw, and | believe that the Canadi an Bureau is still
assessing where they want to draw the line, then, in

fact, there could be a distortion, and there is a risk
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of a distortion. It really is becomng the fact today
that the majority of transactions that we face, at |east
in Canada, given it's the smaller of the two nei ghbors,
at least the ones that raise any real concerns, are of a
Canada- U. S. nature or connecti on.

That isn't the case, | believe, in the U S., but
| have listened to the statistics by nenbers of the
Antitrust Division tal king about the volune of cases
that they are dealing wwth on an international plane
today conpared to even ten years ago, and it's risen
dramatically. So, ny suggestion is, of course, that
each jurisdiction, we all recognize, has to nmake its own
assessnents in accordance with its own | aw and
gui del i nes, but that consultation between the
enf orcenent agencies, yourselves and the Antitrust
D vision on the one hand and the Canadi an Bureau on the
other, on where this |line ought to be properly drawn
woul d be a very constructive step

| believe it's an inportant step given the nexus
t hat has devel oped in trans-border crim nal
investigations as well as trans-border nerger and ot her
types of relationshi ps between the enforcenent agencies
and given the realities of business in the North
Anmeri can environnent.

In fact, it's actually fortuitous that the
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Canadi an Bureau has not, at least in ny view, refined
the bulletin of 1995 up until this point in tinme. It
actually gives an excellent door that the parties may
want to wal k through with respect to where this line
ought to be drawn. It could be detrinental if there was
a nore restrictive crimnal review policy in the U S

We have lived wwth that before. W do not have in
Canada per se illegality, but the questions of agreenent
and the questions of intent are quite simlar. | think
it would be constructive if there were consultations in
this area.

COW SSI ONER AZCUENAGA:  Thank you.

Any ot her questions?

MR COHEN: | would just like to take you up on
your offer to provide us a little bit nore background on
t he speci al exenption for specialization agreenents.

MR. GOLDVMAN: The speci alization agreenent
provision in the Canadi an | egislation has a requirenent
init that parties agree that one will produce product
A, whereas the other will produce product B, on the
under standi ng that each will cease producing the other
product, and it does permt even an exclusive buying
arrangenent. | nean, it's really designed to achieve
| onger production runs and efficiency gains that are to

arise prima facie on that basis.
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Any specialization agreenent, according to the
Canadi an |l egislation, has to be the subject of a public
hearing before a Conpetition Tribunal, simlar to going
to a conpetition court, in an entirely open forum It
will, of course, involve the opportunity for third-party
interventions, and in the first couple of years of the
Canadi an | egi slation, there were sone very active
interventions, not in specialization agreenent cases,
but in sone of the nerger cases, even with respect to
consent orders.

You at least -- or | should say the other arm of
the enforcenent authority here experienced sone of the
sanme consternation, if I can say that respectfully, wth
respect to the Mcrosoft case when a proposed consent
order was at least initially set aside, and it does
create sone uncertainty in the profession if one had an
anal ogy to Mcrosoft in the early stages of the
| egi sl ati on.

So, the risk of interventions, full public
heari ng, public assessnent of your proposed plans and
whet her the trade-off of the efficiency gains would be
sufficient to offset anticonpetitive effects, again, in
a public forum have all conbined to create, | think,
sonme inhibitions anong nenbers of the business conmunity

in putting forward one of these public specialization
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agr eenent s.

In fact, there has been, again, in ny view a
greater willingness to go the full merger route or at
| east have acquisitions, or relationships that are |ess
than controlled, dealt with under the nerger provisions,
whi ch don't necessarily in Canada have to result, and in
nost instances do not result, in a full public hearing
before our tribunal. | think that's the best
explanation | can give to you.

COMW SSI ONER AZCUENAGA:  Thank you.

Any ot her questions for Cal ?

There is such a wealth of experience and
expertise in this panel that | know we coul d conti nue
all day, but other people have sone conm tnents, but
before we adjourn, | believe Jonathan Baker had one nore
foll owup question that he would |like to ask based on an
earlier discussion.

MR. BAKER: Thank you.

This is a brief lingering question on
alternatives, and I wll ask it for Professor Gellhorn
and Professor Salop, slightly differently for each of
you based on your remarks.

Prof essor Gell horn, you said we shoul dn't
chal l enge a joint venture as overbroad on a | ess

restrictive alternative analysis, but it's all right to
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do so on an ancillary restraints analysis, and I'm
wondering what difference you had in m nd.

Let nme get Steve's out, just so you guys can --
and Steve, would an inplication of your franework be
that we ought to spend very little tinme on |ess
restrictive analysis early in the review of the joint
venture, in what mght be the sort of facial review
stage, when it's very costly to exam ne whether there
are less restrictive alternatives, but perhaps nore
effort later when doing a fuller rule of reason
anal ysis? Should we go down that road based on ot her
t hi ngs we have | earned where there m ght be scope
econom es W th exam ning either market power or the
efficiencies?

I don't nmean to have this be a | ong answer,
but --

MR. SALOP: You want ne --

MR. BAKER: Either of you who -- | think it's
t he sane question really.

MR. SALOP: Well, | think you do it whenever --
| mean, there is no reason not to do it in the beginning
if it's -- you are going to be able to dispose of the
case on that basis. So, | nean, | view less restrictive
alternative really as another termfor reasonably

necessary for the standard, and sure, if it turns out

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



119

that there is a reasonable alternative that they could

have used, then why not observe that, why not nake that
observation early on if it's going to nake a difference
in the outcone? | don't see why you would need to --

MR. BAKER: Because it m ght be expensive to
observe it earlier or cheaper if you were | ooking at the
efficiencies and market power |ater.

MR. SALOP: No, if it's easier to do it in the
begi nning, then do it in the beginning, if it's easier
and it makes a difference, then do it in the begi nning,
sure.

MR, GELLHORN: | didn't nean to suggest
di fferent standards whether we are tal king joint
ventures or ancillary restraints. It seens to ne
basically we have not adopted in nost areas of
antitrust, and | woul d abandon that here, the use of
| ess restrictive alternatives. The question really is
in ny view whether or not the particular restraint being
revi ewed has harns that outweigh the likely benefits,
and that's not related to whether or not there are
alternatives to choosing.

The reason |I'mhostile to that is that | view
the antitrust evaluation as a difficult process, at best
bei ng done in a sonewhat crude way, because we are not

able to neasure either probabilities or costs to the
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degree to which I think Steve's wonderful construct
requires, and while I1'd love to be able to draw with
crayons as much as he can as an economst, | just -- |
have a | ot of problens with saying our information is
t hat good, and the sane thing applies here. | don't
think that the agency is in a position to eval uate
effectively anong choi ces, whereas | think it can and
necessarily has to say, no, you have gone too far.

MR. BAKER  Saying that this venture or this --
w thout an ancillary piece, is -- is legal, but with it
-- with the piece itself is illegal? Isn't that
conparing to an alternative?

MR, GELLHORN: Not in ternms of is sonething el se
better or the way you should go about it. It seens to
me all you need to say is, | won't accept it at this
point. Now, yes, as between alternatives, you are doing
it, but you are not -- your focus is quite different,
and ny problemis that the search for the best tends to
drive out the good. That's the problem

MR. SALOP: | just -- | don't think you need to
do all the nunbers to nmake ny framework useful. | think
you are using ny framework all the tine, whether you put
nunbers -- whether you apply nunbers or not, and | -- |
wanted to ask you a question, and that is, | tend to

view |l ess restrictive alternati ve and reasonabl e
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necessity as two terns for the sane concept. You seem
to use themquite differently. So, | wanted to know
what you thought the Suprene Court had in m nd when it
said certain conduct was not reasonably necessary to
achieve the -- to achieve the efficiencies clainmd by
the parties.

MR, GELLHORN: | guess | view them as
different. I'mnot certain a reasonabl e necessity
argunent is a particularly useful construct by the
Court, so | guess ny ultimte answer is that that's not
an avenue | want to pursue very far and | would urge the
Comm ssion not to pursue very far. | think antitrust is
t ough enough followng fairly discrete categories. Once
it gets into the position of starting to evaluate how a
busi ness ought to operate, essentially you' re turning
yourself into a utility conm ssion, and happily
deregul ation i s pushing us the other way.

MR. SALOP: But isn't that easier than
eval uating the overall costs and benefits of a joint
venture? Isn't that a |lot easier for a commssion to
say, had you done it this way, you would have gotten the
sanme benefits, and it woul dn't have caused
anticonpetitive harn? 1Isn't that easier than saying,
wel |, gee, based on all the nunbers and curves and use

of crayons, that on an expected value term we think

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



122

this is leading to plus 3? | nean, | don't understand.
If it's hard, it would seemto ne you should try to

di spose of it on the easiest basis, not -- not on the
classical rule of reason. That's the hardest thing to
do of all.

COW SSI ONER AZCUENAGA: Wl I, | think wthout
gi ving Professor Cellhorn a chance to respond I'Il take
the opportunity to bring the formal part of these
proceedings to a close, and any further discussions can
t ake place off the record.

It's not unusual to have a group with this kind
of expertise and ability not to provide us with
unani nous views. Unfortunately, this does not give us a
clear map of where to proceed from here, but as usual,
thi nk that we have | earned a great deal, both
substantively and about how we think about these
processes, and | would like to thank you all very much
for com ng.

(Whereupon, at 12:35 p.m, the hearing was

adj our ned.)
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