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UNITED STATES OF AMERICA
BEEORE FEDERAL TRADE COMMISSION

In the Matier of PUBLIC VERSIOMN

MSC.SOFTWARE CORPORATION, Docket No. 9259

a corporation.
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To:  The Honorable D, Michael Chappell
Administrative Law Judge

COMPLAINT COUNSEL’S MOTION TO COMPEL RESPONDENT
TO RESPOND ON AN EXPEDITED BASIS TO THIS MOTION AND TO
COMPLETE ITS RESPONSE TO COMPLAINT COUNSEL™S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

Complaint Counsel respectfully secks an Order that Respondent complete 1ls response to
Complaint Counsel’s First Request for Production of Documents and Things (“the Document
Request™). (Exhibit 1. Respondent has failed and refuscd to supply responsive electtonic
documicnts and c-mails to Compiaint Counseal in usable form. Buevause the tmal ol this matter
begins on Tuly 9, 2002, Complani Counsel requests that Respondent be ordered to respond to
this Motion to Compcl on an expedited basis. Complaint Counsel turther requests an opportunity
to discuss this Motion, and provide 2 demonstration, at our next appearance before Your Honor,
This motion is ripe becanse Complainl Counsel and Respondent have reach=d an impasse both
on these issucs, and on the question of whether Respondent will respond on an cxpedited basis to
this motion.

Respondent MSC stands in vielation of ¥ our Flonor’s May 22, 2002, Order granting
Complamt Counsel’s third Motion to Compel Respondent 1o produce documents responsive to

the Document Request of November 21, 2001, On May 22, Your Honor ordered Respondent to



produce responsive documents as soon as practicable and on a relling basis, but in no casc later
than May 28, 2002. (Exhibit 2). Respondent submitted responsive documents to Complaint
Counse] after Lhe date ordered to do so, and in a form unsable 1o Compiaint Counsel and in
violation of the Tnstructions contained in the Document Request.

Althcugh Respondent previously had represented both to Complaint Counsel and to Your
Honor that it would be producing responsive electronie and e-mail documents in printed form,
from May 28, 2002 10 May 31, 2002, and withont advance notice to or negotiation with
complaint counsel, Respondent delivered 98 CDs contaiming images of documents to Complaint
Counsel. The 98 CDs Respondent has delivered to Complaint Counsel contain what
Respondent represents 10 be the equivalent of approximately 360 boxes of documents in the fonm
of photographic images of documents conlained in thousands of individual “1if” files containing
the image of one page each. Most of these images are said by Respondent’s Counsel to be
responsive documents from the files of senior executives, key account representatives, and
managers of service and product development of Respondent. In addition to these CDs,
Respondent produced a total of 59 boxes c.rf prnnted copies of documents, in deliveries of 15
boxes an May 28, 20002, 34 boxes on May 30, 2002, and 10 boxes on May 31, 2002,

Complaint Counsel had no advancc notice that Respondent planned to submit responsive
documents elecironically. Respondent did net consult with Complaint Counsel in advance, as
required by Instruction 4 of the Document Request, to obtain a determination from Complaint
Counsel what form of electronic production would be usable for Complaint Counscl. At 6:40
p-nt. on May I8, 2002, Coungel [or Respondent telephoned Complaint Counsel to declare

unilaterally that Respondent had decided to produce remaining responsive documents on CDs,
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with imaged documents bumed on to them. At 548 p.m. on May 28, 2002, Respondent’s
Counsel delivered 49 CDs, containing a portion of the responsive documents.  Respondent
produced an additional 15 CBs on May 29, 2002, and an additional 34 CDs on May 30, 2002,
The CDs contain ne bibliographic infermation or load files that would be necessary to make use
of them. In the May 28, 2002 conversation with Respondent’s Counsel, Complaint Counscl
expressed concern abott the usability of an electronic production, given that there had been no
prior consultation, and after reviewing the first CDs submitied with the assistanee of Federal
Trade Commussion technical personnel, followed up with a letter confirming these concerns the
next day, May 29, 2002, (Exhibit 3.

Fespondent’s production is untsabie in its present form. In the imaged form, rather than
the aptical character recognition (“OCR™) [form, the documents on the CDis cannot be searched
electronically using search terms for potentially responsive documents.  Furthermore, the imaged
files cannot even be hnked {o software that wonld allow them to be orpanized for review, alheit a
more time conswning revicw than review of OCR documents, because BEespondeni did not
supply the necessary bibliographic mformalion and load files. (By contrast, Compiaint Counsel
supplied Respondent on June 4, 2002, with bibliographic mformation and load files to make the
electromic versions of Complaint Counsel’s Exhibits usable for Respondent}.

In part, Respondent’s production is unusable due to Respondent’s failure o follow
Instructions 4 and ¥ of the Document Request, which descnibe the conditions under which and
the form in which Respondent is entitled o subrmt computenzed records in response to the
Document Request.  Instruction 4 provides, fnter alia,

Compater filcs shall be printed and produced in hard copy ar produced in machine-
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readable form (provided thar Complaint Counsel determine prior to submission that it
would be in a format that alfows the agency to use the computer files), together with
instructions and afl other materials necessary to use or interpret the data. (Emphasis

added)
Respondent did not seck or obtain Complaint Counsel’s determination, prior to the submission of
CDs, that submisston in that form would allow the agency to use the computer files, and
Respotdent has not submitted instructions and all other materials necessary to use or interprer the
data. Absent prior approval, production in electronic form in liew of hard copy is unacceptabie.
Respondent never objected to, ner sought relicf from these Instructions—it simply ignored them.

Instructions 4 and 5 are entirely consistent with standard Federal Trade Commussion and
Federal court discovery practices. (See, eg., Doewoo Elee. Co. v. United States, 650 F. Supp.
1003, 1006 (C.LT. 1986} “The normal and reasonahle transiation of clectronic duta inlo a form
usable by the discovenng party should be the ordinary and foresceable burden of & respondent 1n
the absence of 2 showing of extraordinary hardship.”) Instmuctions 4 and 5 are standard in
Federal Trade Commission document requests, and Respondent itself has used i e surne
instriechions in its own subpoenas to third parties in this matter. {See, e.g., Respondent’s
Subpoena Duces Tecum 10 [ }, attached herete as Exhibit 4). Both Complaint
Counscl and law firms such as the ones representing Respondent in this matter are quite
accusiomed to complying with these mstructions, and when they do, even much larger
productions of responsive docimments are nsable. [lowever, due to the lorm in which it was
subsmitted, the lack of accompanymyg docamentation, the lack of advance notice and its tardimess
in view of the closeness of the beginning date of the trail in this matter, Respondent’s production

ts unusable to Complaint Counsel, Compiaint Counscl’s cxperis, and as 2 consequence,
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ultimately, to this court.

Although Respondent failed to confer in advance with Complaint Counsel about the
electronic production, and submitted an unusable preduction, Complaint Counsel attempied ta
give Respondent an opportunity to cure the deficiency before filing this Motion to Compul.
Respondent has access to OCR versions of the documents, sinee Respondent uscd an clectromic
document production company to conduet twe electronic szarches on OCR versions of the
documents — once to identify potentially responsive documents using electronic search terms, and
once to screen out potentially privileged documents using electronic search terms. Complaint
{Counsel requested OCR versions of the documents, along with load files and bibliographic
mformation that are necessary 1o make the electronic imaged files nsable. On Monday morning,
June 3, 2002, Respondent declared ihat 11 would not supply Complaint Counsel with any
additional information or documentation, or supply the documents in any other form than the 98
CDs of single-page image files. Respondent took the position that the imaged documents on the
98 CDs, even without bibliographic information or load files, are “usable;™ Cemplaint Counsel
takes the posttton that they are not. The parties are at an impasse.  Respondent 15 In possession
of a physical copy of appreximatcly 360 boxes of responstve documents, which it can casily use
and review, that Complaint Counsel docs not have. Respondent also has access, via the
document production company it has hired and controls, to hibliographic information, load fles,
and OCR versions of the responsive documents. Complaint Counsel has possession of 98
unusable CDs,

If 1t would be helpful to Your Honor to appreciate the issues presented in this motion,

Cotnplaint Counsel offer to present a demonstration of the usability problems associated with the
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documents imaged on CDs, with the assistance of the FTC technical personnel who assisted us in
assessing their usability. The CDs must be loaded onto hardware, and cach page must he
accessed by opening a “if” file, waiting for the image to appear, and rcading each document.
Files must be sequentially opened and closed. There 1s no systematic way to approach review.
Apart from physically labeling the CDs wath the narne of the person whose files they represent,
Respondent has provided no electronic indexmg or bibliographical information of the type that
would be necessary to make the docaments usable using the hardware, software, and personnel
available to Complaint Counsel.

Coemplaint Counsel would not be making this motion were it not vital to the prosecution
of this case to gain access to the responsive glectronic documents and e-mails i usable form.
Compiatnt Counsel has reason L helieve that the CDs contain vitally important documents
because the docwments come from the [les of semer execubives, key account sales personnel, and
product development and service managers, because the c-mails and electronic documents are
Hkely to be non-duplicative and address the post-merger and recent time periods, and because e-
mail and clectronic documents previously produced in printed form from these same individuals

address the major elements 1n this case. (See, e.g.. [

], attached hereto as Exhibit 5).
Becanse Respondent delivered responsive documents after required to de so by Your
Honor's Order, and too late for Complaint Counsel to review for purposes of inclusion on the
Exhibit list that was due JTune 4, 2002, Complamt Counsel may, in a future Motion, seck leave to

submit a supplementary Exhibit list. Complaint Counzel also reserves the right to seck sanetions
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for Respondent’s vielation of the May 22, 2002, Order. For now, however, Complaint Counscl
merely seck to obtain the responsive documents in a form that permits the documents to he

reviewed effcctively prior to the beginning of trial, which is only weeks away.



For all the reasons discussed above, Complaint Counsel respectfully Request that
Respondent be ardered to complete its response to the Document Request by immediately
prodecing OCR versions of the responsive documents submilled on CDs, along with
bibliographic information and load files necessary to make them usable. Complaint Counsel
have offered to supply Respondent with a SNAP server to expedite the transfer of the electronic
documents, load files. and biblingraphic information. A draft Order to Compel is attached as
Exhibit 6. Complaint Counsel further request that Respondent be ondered to respond to this
Motion on an expedited basis, given that the deadline for produchon of these documents has
passod, that the Respondent is in violation of the May 22, 2002, Order, and (hat the trzal of this
matter is scheduled to hegin in lille more than a month, A draft Order to Compel Respondent to
respond to this Motion on an expedited basts is attached as Exhibit 7.

June 7, 2042

Respectfully Submitted,
II - I/.-—.: \"“"x\ o .-’
b U ok
1. Abbott McCartney ’
Pegey D Bayer
Michael Cowia
Kent E. Cox
Karen A Mills
Naney Park
Painck J. Rouch
Counsel Supporting the Complaint
Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
(202) 320-2695
Facsimile (202) 326-3496
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matwer of

MSC.SOFTWARE CORPORATION, Docket No. 9299

a corporation.

e i

COMPLAINT COUNSEL'S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS AND THINGS
ISSUED TO RESPONDENT MSC SOFTWARE CORPORATION

Pursuant to the Federal Trade Commission’s Rules of Practice, 16 CF.R. § 3.37,
Complain: Counsel hereby request that Respondent MSC Software Corporation (hereinafter
*MSC™) produce all documents and other things responsive to the following requests, within its
possession, custody, or conirol within rwenty days of service of this request. in accordance with
the Definitions and Instructions set forth below, Objections shall be due within ten days of

seTViCE.

DEFINITIONS

A The termy “the company™ or “MSC” means MSC. SOFTWARE Corporation, its domestic
and foreign parents, predeces=ors, successors, divisions, and wholly or parally owned
subsidiaries, affiliates, partnerships and joint ventures, and all directurs, oficers,
cmpioyees, consultants, agents and representatives of the foregoing, The rerms
“substdiary,” “affiliate,” and “joint venture™ refer to any person in which there 15 partial
{23 percent or more) or total ownership or contrel by the company,

B The term "UAT" means Universal Analytics, Inc., its domestic and foreien parents,
aredecessors, divisions, subsidianies, affiliates, parmerships, and joint ventures, and all
directors, officers, employees, agents and representatives of the forepoing, The temms
"subsidiary”, "affiliate" and "joint venture” relfer 1o any person in which there is partial
(25 percent or mere) or Lotal ownership or control by UAL When “"zompany’ 18 used
any specification, it includes UAT for purposes of producing decuments, infermation, and
things separately for [JAL

C. The tumn "CSAR" means Compwterized Structural Analysis and Research Corporation,

i1z dornestic and foreign parents, predacessors, divisions, subsidiaries, afiiliales,
partnerships, and joint venturcs, and all directors, officers, employoes, agents and
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representatives of the foregoing. The terms "subsidiary”, "affiliate” and "joint venture”
refer to any person in which there is partial (25 pereent or more) or total ownership or
comroel by CSAR. When “company™ is used in any specification, it includes CSAR for
purnoses of producing de¢uments, information, and things separately for CSAR.

The term “documents” means all computer files and wnitten, recorded, and graphic
materials of every kind m the possession, custody or control of the company. The tem
"documents” includes electronic correspondence and drafis of documents, copies of
documents that are not 1dentical duplicates of the originals, and copies of docurnents the
originals of which are not in the possessicn, custody or control of the company. The term
"computer files” includes information stored in, or accessible through, computer or other
information retmeval systems. Unless otherwise specified, the term "documents”
excludes bills of ladiny, invoices, purchase orders, customs declarations, and other
similar documents of a purely transactional nature and also excludes architectural plans
and enginzenng bluepnnts.

The term "person” melades the company and means any natural person, corporate entity,
partnership, association, joint venture, government entity, or trust.

The term "relating to" means in whole or in part constinuting, containing, conceming,
discussing, descrbing, analyzing, identifying, stating or in any way referring to.

The term “documents sufficient to show” means documents that are necessary and
sufficient to provide the specified information. If summaries, compilations, tists, or
synopses are avallable that nrovide the inforimation. these mav be provided in ligu of the
underiving doclmments,

The erms “and™ and "or” have both conjunctive and disjunctive meanings.

T oy

The terms “each,” “any,” and “all” mecan “cach and every”

The erm “inchuding” means including but not fimited 10,

The singular form of a noun or pronoun includes its pluval form, and vice versa; and the
present tense of any word imcludes the past tense, and vice versa,

The term “commumcation” means any exchange, transfer, or dissemination of
information, regardiess of the nieans by which it is accomplished.

The term “apreement”™ or “contract” means any oral or written coniract, arrangement or
understanding, whether formal or inforrnal, between two or more persons, together with
all modifications o5 amendmentis thereta.
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N. The term "plans” means tentative and preliminary proposals, recommendations, or
considerations, whether or net finalized or authonzed, as well as those that have been
adopted.

0. The term “relevant prodoet” and “relevant service™ as used herem means Nastran apd
FEA software and any services provided in connection with or relating 1o etther Nastran
or FEA software, including maintenance, bug fixes, updates, initialization, mediz,
transfer, product development or enbancement, customer-funded development, traintng,
and hot line and 1-800 consuliation.

P. The termn “Nastran™ means all software products, regardless of platform on which the
software operates, based in whole or tn part on the Nastran code or Nastran kemnel
developed originally either by the National Aeronautical and Space Adminzstration
{“NASA™ or by any person scting pursuant to a development contract with NASA, and
includes any program released into the public domain by NASA or the University of
Georma: all value-added enhancements, features, modules, applications, appheations
programming interfaces, programming languages, and Direct Matrix Abstraction
Programming ("TYMAP™) for any Nastran produet; all preducts that integrate or combine
Mastran with any other product; and all services relating to Nasiran, including
maintenance, bug fixes, updates, initialization, media, transfer, product development or
gnhancemert, customer-funded development, training, and hot line and 1-800
consuitation for Nastran products. The tenmn alse includes Nastran for Windows,
MSIC.FEA, Dytran, MARC, Fhght Loads, Astros, Gensa, Akusmod, Working Model,
Elfina, GP'S, Cosmos, or any other solver hicensed or sold by MSC.

fo

The term “FEA software™ means afl software prodncts offering finite element analysis,
including Mastran, regardless of platform on which the software operates, and meludes all
value- added enhancements, features, modules, applications, applications programming
1ierfaces, and programming languages for the sofiware, all products that integrate ar
combine the FEA sofbaare with any other product, and all services relating to
maintenance, bug fixes, updates. ihitialization, media, transier, prodoct development or
enhancement, training, and hot line and 1-B00 consultation for FEA products.

R The rerm "minimum viable scale” means the smallest amonnt of production at which
average costs equal the pnice eurrently charred for the relevant product. It should be
noted that minimum viable scale differs from the concept of minimum efficient scale,
which 15 the smallest seale at which average costs are minimized.

5. The term "non-recoverable costs” means the acquisition costs of tangibie and intangible

assets necessary to manufacture and sell the relevant product that cannot be recovered
through the redeploymeint of these assets Ior other wscs.
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INSTRUCTIONS

Except for privileged material, the company shall preduce each responsive document in
its entirefy by ineluding all attachments and all pages, regardless of whether they directly
relate 1o the specified subject matter. Except for privileyed malerial, the company shail
not mask, cut, expunge, edit or delete any responsive document or portict: therzof in any
Mmanner,

Al refcrences to vear refer to calendar year. Unless othenvise spesified, each of the
specilications calls for documents and inforrmation dated, generated, received, or in effect
after January I, 1995 The company shall supplement, amend, or correct the disclosurs
and responses to these requests on a centinuing basis, within 20 days of asceriaining that
it possesses any addilional responsive information. Thas reguest shall be deemed
continuing in nature.

The geographic scope of search 15 the world.

Unlzss otherwise indicated, in liew of original hard-copy documents or clectronically-
stored docurnents, the company must submit legible copies. However, if the colonng of
any docuwment cotnrmuricates substantve information, the company must submit the
origipal document or a like—colored photocopy,  Electronic documents shail be produced,
including doeumentts stored in personal computers, portable computers, workstations,
minicomputers, mainframes, servers, backup disks and tapes, archive disks and tapes, and
other forms of offline storage, whether on or off company premises. Electronic mail
messages shall alsc be provided, even if only available on backup or archive tapes or
disks., Computer files shall be printed and produced in hard copy er produced in
machine-readable form (provided that Complaint Counsel determine prior to submission
that it would be in 2 fonmat that allows the agency to use the computer files), wogether
wiih instructions and atl other materials necessary o use ur nterprel the dala.

Meeratic media shall be submitted in the following forms and formats:

a. Magnetie storage media. The FTC will accept: (1} S-track computer tapes
recorded 1n ASCH or EBCDIC format at either 1600 or 6230 BPL {23 3.5-inch
microcompuier floppy diskenes, high-density, double-sided, formatted for [BM
compatible computers {1.44 MB capacity); (3) Iomega ZIP disks formatted for
IBM compatible PCs (100 or 250 MB capacity); (4) CD-RE74 CD-ROM readable
disks formatted to 150 9660 specihications (630 ME capacity); {3) lomega DITTO
nuni data cartridges (2000 MB capacity). The FTC will accept 4mm & Bmm
DAT and ather cassette, mini-cartridge, cartridge, and DAT/helical scan tapes by
pre-authorization only. In all events, files provided on 4mm DAT cassettes must
not be compressed or otherwise altered by proprietary backup programs. Where
dzta 1s to be transferred from a UNLX systemn the FTC will accept data provided



on &mm DAT created using TAR or DD.

b. File and record structures.

(i)

(i)

Magnetically-recorded mformation from centrabized non-microcomputer-
basad systems:

(a) File structures. The FTC will accept sequential files only. All
other file structures mnst be converted into sequential format.

{b) Record struerures. The FTC will accept fixed length records only.
All daza it the record 15 to be provided as it would appear in
printed format: ie., numbers unpacked, decimal points and signs
printed.

Magmetically-recorded information from microcomputers. Microcomputer-
based data: word-processing documents should be in DOS-text {ASCH},
WordPerfect B or earlier version, or Microsofl Word 2004 or carlier
versiom format. Spreadsheets shouid be in Microsoft Excel 2000 (xis) or
garligr version, or Lotus-compatible {.wk1) format. Database files should
be in Microsoft Access 2000 (. mdb} or eariier version, or dBase-
compatible {.dbf). version 4 or earlier, format. Diatabase or spreadsheet
files also may be submitted afler conversion to ASCI delumited, comma
separated format, with field names as the first record, or to or fixed length
fields accompanied by a record layout. Graphic images must be in TIFF 4
format. compressed and unencrypted. Other proprictary software formats
for word processing documents, spreadsheets, databases, graphics and
other data files wili be accepted by pre-authorization only. For
microcomputer files that are too large for one disk, files may be provided
in a2 compressed ZTP format

- Docuinentation.

{1)

Data must be agcompanicd by the following mformation:
{a) full path name of the file; and

(b} the 1dentity of the 1nedia on which on which it resides, e.g. the
dentity of the ¢d, zip disk or floppy that holds the file. In the case
of complex files or directones of files, all component files that are
part of 2 given directory must be specified wath their full path
names. Whers necessary, the subdirectonies that must be created in
order to successfitlly read these submitred files must be provided.
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(iily  Files must be accompanied by the following information: (a) filename; (b}
the ideniity of the particular storage media on which the file resides; {c)
the position of the file on the media.

(i)  For all sequential files, the documentation also must mchude:
{a) the number ¢f records contained in the fils;
(b} the record length and block size ; and

(c}  therecord layout, including the name of each element, the
element’s size in bytes, and the element’s data rype.

The documentation should be meluded in the same package as the storage media,
aleng with a printout of the first 100 records in report format.

o Shipping. Magnetic media should be carefully packed to avoid darmage, and must
be shipped ¢learly marked: MAGNETIC MEDIA BO NOT X-RAY.

£. Virus Checks: Media will be scanned for computer viruses. Infected rnedra wall
be returmned for replacement.

As to Specification No. 22, submit all data from MSC’s Oracle or other data bases in
machine readable form in Exeel (.xls) 2000 ar pnior version, or Lotus-compatible {.wk1)
format, or in ASCII delimited, comuna separated or fixed length field format, with field
names as the first record. Additionally, Cemplaint Counsel wishes to consult prior to
submission of responses to Specification Nos. 3 and 22 te assure that the machine
readable data are in a format that allows use of the computer filasz.

Exuvept where otiierwise indicated, MSC shall respond to each specification separately for
MSC. VAL and CSAR oy producing documents, information, and things based upon their
oriznal source. For example, when “company”™ 13 uscd in the specifications it means
producing documents, infonmation, and things separately for MSC, UATL and CSAR.

The company shall mark sach submitred page or sheet with its corporate identdfication,
ie, MSC, and with consecutive document eontrol numbers. Where documents are from
the former files of UAI ar CSAR, the company shall either mark each submitted page
wilh the further corporate identification, ie., “MSC-UAL"™ and “MSC-CSAR” or supply a
iog identtfying sueh files er documents,

Responsive documents from each person's files shall be produced togethear in file falders

that segregate the person's files. Documents responsive to Specification No. 16 shall be
produced in [le {elders sepregated by custamer and in chronological order within each

e
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customer file.
Faor each box containing responsive documents the company shall:
a number each box; and

b. mark each box with (he name(s) of the personfs} whose files ure contained in that
hox, with the name of the company origimally creating the files, @2, M5C, UA],
or CSAR, and the corresponding consecutive decument controt numbers for each
such person’s documents.

Where identical copies are found in more than one person’s files, the company must
produce one copy from each person’s files, or otherwise identify the person from whom
identical copies of the document are found.

If the company has produced documents responsive to this request in the course of the
pre-complaint investigation of this matter, FTC File No. 001-0077, those docurnents need
not be praduced again, unless identical copies are found i more than one person’s files.
In such a casg, the company must produce or identify from cach person’s files all
identical coptes of documents previously produced in the pie-complaint investigation.

If it is ¢laimad that any document, or portion thereof, 1s responsive to any request is
privileged, work product, or otherwise protecled from disclosure, identify such
information by its subject matter and state the nature and basis {for any such claim of
priviiege, work product, or other ground for nondiscliosurs. As to any such document,

state or descrnibe:

a, the reascn for withholding it or other information ralating to it;

b. the anthor and date of the docoment:

c. each individual to whom the original or a copy of the document was sent;
d. each individual who received the original or a copy of the document;

e. the date of the docurnent or oral cormmumecation;

£ the general subject matter of the document;

o the relevant document request the document is responsive to;

h. whether the document was prepared in amticipation of litigation, and if the

document was prepared in anticipation of linigation, 1n additien provide the names
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15,
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of parties, case number, and the date of the complaint filing; and
i any additional information en which vou base your claims of privilege.

For each author, addressee, and recipient, state the person’s full name, title, and employer
of firm, and denote 2!l attorneys with an asterisk. The descniption of the subject matter
chall include the number of the pages of each document and shall describe the nature of
gach document in a maaner that, without revealing information itself privileged or
protected, will enable Complaint Counsel to assess the applicabilizy of the privileged or
protection claimed. Any part of a document to which vou do not claim privilege or work
product should be produced in full.

If there are no documents responsive to any particular request, the cormpany shall state so
111 its answer to the document request.

if documents responsive to a particular specification no longer exist for reasons other than
the ordinary course of business, but the company has reason 10 believe have beenin
existence, sizte the circumstances under which they were lost or destroved, describe the
documents to the fullest extent possible, staie the specification(s) to which they are
responsive, amd idemn fy persons having knowledge of the content of such documents.

In lieu of onginal documents, the company may submit iegable copies of documents so
long as the company verifies with the attached form that they fully and accurately
represent the originals,

To fumish a complete response, the person supervising compliance with this request must

submit a signed and notartzed copy of the attached verification form along with the
responsive materials,

SPECIFICATIONS

One copy of each organization chart and personne] dircctory m effect simee January 1,
1995 for the compaty as a whole, and for each of the company’s facilities or divisions
imvolved 1 any activity relating to any relevant product or service.

Deocuments sufficient to show all document ratention and destruction systems, pelicies,
procedures, capabilities, and personnel of the company:

a the persons responsible for manamng such systems, pelicics, procedures, or
capabilities,

k. any spactal policies or procedurcs put into place by MSC as a result of the Federal

&
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Trade Commission’s vestigation of the company’s acquisitions of UAT and

CS5aR,

c. all electronic datz and document management information systems of the
COMmpany;

d. all n=rwork-accessible documents, information and financial data svstems;

e. all backuep procedures; and

f. the process and cost of recovery of backup files including documents sufficient to
show:

{1} the cost of recovery of backup files generally,

fi1y  the cost of recovery of backup files contaiming documents responsive to
the Federal Trade Commission's June 28, 2000, Subpoena Duces Tecum
to MSC.Software, and

(iiiy  the cost of recovery of backup files containing documernts responsive Lo
this document request.

All budger and financial statements, including financial projections. income staiements,
balance sheets, general ledgers, caprtal investment plans, operating reports, budgel and
operating results for individual business groups and product lines, and board or
managemen! financial performance surmmaries, presentations or other management
reporting packages, together with all docwments rehed upon to compile such documents,
including documents sufficient to show and all computerized data containing detailed
meome statement and batance sheet Ime items; and all documents anatyzing, interpreting,
or vtherwise discussing the information, figures, or trends found or id=ntified m such
budget or financial staternents,

All stock analysts’ or other investiment community analyses, recommendations, or
research reports relating to the company, io any relevant product or service, or to
compater mded engineenng products and services in general, mcluding all Daratech
tables. analyses, and research reports.

All documents recording or relating to any communications between or among the
company and any individual stock analyst or other person engaged associated with the
investment community, including correspondence, press releases, notes, agendas, scnpts,
transcripes and recondings.



All docurnents relating to any mesting of or decision making by the board of directors or
of any board, executive, or management comrmttee, Including:

d.

D.

all annguncemeants of, agendas for, and minutes of any meeting;

all memeoranda, reports, presentations, or other documents distnbuted to o1
presented to such board or commmittees, including atl documents refied upon to
prepare the memorandum, Teport, o presentation; and

all documents relating o the deliberations and decision making of the board or
comnittee, including notes taken by any persons participating m any such meeting
or decision making.

All docurnents relating to M3C’s acqm=itions of UAT or CSAR and the post-acquisition
inteyrativn of UAY or CSAR into MSC, including:

a.

all pre-acquisition commumications between the partics relating to the transaction
or its effects, including any plans, proposals, agreements, cONtracts, executive and
employes agresments, distribution agreements, COVENats not to compete,
licenses, patents, copynghts, trade secrets, and trademarks; .

all documents relating to changes and plans for changes in MSC’s, UADs, or
CSAR’s operations, structure, poKcies, pricing, strategics, corporate goals,
financing, business, officers, emplovees, proaduct lines, produet feanires,
devzlopment, or enhancements, any other arca of corporate activity as a result of
either acquusition, including whether to honor exisiing UAT or CSAR contracts;

all documents relating to former UAI and CSAR customers” continued use of UAI
Nagtran, CSAR Nastran, Astros, Gensa and to switching to or substitucion of other
products after the dizcontinuation of such UAL and CSAR products. including all
contracts and pricing decuments for such products,

all documents relating to changes or threatened chenzes in usaze of Nastran for
any cuslomer or potential customer or chanees 10 the company’s revenue
arributable to Nastran following the acquisitions;

all documents relating to the reasons for sach acquisition;
all board and management committee documents relating to TJAT and CSAR orto
the proposed acquisitions or their effects, including memoranda, repors,

correspondence, minuies, notes, presentations and agendas, as well as all
documens used to prepare such memoranda, correspondence, minutes, notes,
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presentations, and agendas, Excel worksheets, and communications from regional
executives or other sales representatives;

all documents relating to any person’s valuation of UAT and of CSAR;

all documenits relating to all statements or actions by any person 1n support of, in
apposition to, or ptherwise expressing opimons about either acquisinon or its
effects;

al] documents relating to M3C’s aceounting or tax treatment of each acquisition,
mecluding any writeoff of goodwill from each acquisition;

all documents relating to any efficiencies, cost savings, economies, synergies, or
conswmer or other benefits from each acquisition and whether such efficiencies,
cost savings, economies, synergies, or other benefits could be achieved without
acqunng [JAl or CSAR;

documents sufficient 1o show the name, address, and j0b responsibilities of all
persons employed by or acting as a consultant or agent to cither UAJ or CSAR at
any lime since Januwary §, 1998, and whether MSC hired or retained the person as
an employee, consultant, or agent for any period since making each acquisition;
all cmployment or consulting comtracts with each such person; and all documents
relating to salaries, compensation, bonuses, stock options, or other financial
mncentives paid or provided to the person by any petson; and

all documents relating 1o each joh, program, or project assigned or given by MSC
to each former UAT ot CRAR employee, consultant, or agent eraploved or retained
by M5C, including decuments sufficient to show (1) the contrbuiion and
performanee of each such persen to the job, program, or project, (1) the goal or
objective of the job, program, or project, {ii1) the datas the job, program, or project
began and concluded. (1v) the persennel] requirements for the job, program, or
project, (v) the natne, address, and job responsibilihes of other persons working
on job, program, or project, (vi) the job’s, program’s, or projeet’s budget,
mcluding personnel casts, and (vii) the recruiting efforts underaken to staff the
Program or project,

All docoments relating to the competitive significance, actual or projected financial status
or condition, and long temm viability of UAT or CSAR pnor to their acquisitions by MSC,
inchuding UAI's or CSAR's intentions or attemprs to sell TTAT or CSAR, UAI's or
CSAR’s plans to exit the matket or to cease supplying any relevant product or service,
and abifity to engage in the contimnng sates, licensing, niarketing, éevelopment,
programming, and customer support of any relevant product or service.
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11,

All documnents relating to any person’s plans relating to any relevant preduct or service or
to any product or service compatible with any relevant product or service, ncludmg
business plans; short term and long range strategic plans and objectives; joint venture,
partnering, strategic alliance, and acquisition strategies and plans; budgets, finaneial
statements, and financial projections; personne! recruitment or reassignment plans; plans
for new products or product enhancements, features, modules, applications, or services,
research ar development plans; strategies for product integration; distribution plans and
agreements; sajes or marketing plans; plans regarding shifting from product pricing thar
includes service to pticing prodncts and services separatety or shiftme from commodity
pricing of any relevant product toward greater revenue realization from any relevant
service whereby cuslomers pay directly for such services, plans and strategies for use of
unlimnited usags agreements and paid-up hicenses; eustomner support services and
customer-fimded development plans; analyses of customer satisfaction; and plans for
participation in or adeptica of the AP209 exchange format standard.

All documents relating in any persen’s prices, pricing decisions, pricing proposals,
licensing fees, or cost of services relating 1o any relevant produet or service generally or
with respect to any particalar customer or groups of customers, including standard and
non-standard price lists, discount schedules and practices, pricing ferrmubae for CMV,
GLV, and BLV factors, campns and tolken pricing systems, prcing commitments, pricing
for Features, modules, and ephancements, pricing plans, pricing policies, pricing
forecasts, pricing strategies, pricing anpalyses, cost analyses, supply and demand anzlyses,
analyses regarding shiftmg from product pnicing that includes setvice to pricing products
and services separately or shafting from commedity pricing of any relevant product
toward greatet revenue realization fromn any relevant service whereby customers pay
direcily for such services, pricing flegohiahions, pnemg for unhimted vsare contracts,
paid-up licence pricing, guidance to marketing or sales personne! regarding prices,
presentations ta customers relating 1o pnees, pricing for developmient contraces, on-gite
and off-site service contracts, price for web sates and licensing, and all documents
considered by or emanating from persen, committes, or group making 2 pricing decision,
recommendatian, or propasal, including pricing packaging groun and global pocing
package comamittee.

Ali documernts relating to competition m the desiym, development, enhancement,

research. manufactuning, dismbution, licensing, marketing, sale, support or service of any
relevant praduct or service, mcloding all dscuments relating to:

a the markst share or competitive position of the company or any of its competitors;

b. the relative strengths or weaknesses of any person producing or selling any
product or service competing with any relevant product or service;



C. the relative strengths and weaknesscs and differences m capabilities, features,
enhancements, atd modules between or among any relevam products or services;

d any actual or polential conditions allecting the supply, demand, entry. cost, price,
quality, features, enhancements, modules, or applications relating to any relevant
prodict or strvice;

e. ¢fforts to win customers or sales from other companies, or the loss of customers
or revenues due to competition or sales by other companies;

3 the effects of competinon from any supplier of any relevant products or services,
including MSC, Ual and CSAR, on sales, pricing, revenunes, customers,
developmiznt, features, enhancements, modules, or applications;

2. customers’ use of in-house codes, traditional mathods of product testing, or
protofyping; and
h. iock-in effects or swatching costs, including the use of uniimited usage agreements

and paid-up licenses.

All documents relating to switching, including shifis in utilization, between or among any
relevant product or service and any other product or service, inciuding the relative ease or
difficulty ol switching, the estimated, projected or actual costs incurred by users to
swilch; the time required to switch; the degree of switching possible; the effect on a
user’s price from switching or shifting wtilization or threatening o switch or shifl or the
availability of the opportunity to switch or shift; the cost of switching attributable to lost
preductivity whike gaining proficiency in the new product or service ot from usc of aless
than optimem product ar service; the cost of and time required for training; the cost of
and time required for tranglating or converiing existing files, modeis, routines,
correnands, DMAF alters, or othar legacy materizls to the new product or service: the
affect of swiching om customer or collaborato: relationships; the effect of untimited
usage centracts or paid up licenses on switching; the possible loss or cost of
complementary software used witn the product or service; the use, availability, and the
availability and effect of translators and AP20Y exchanae format standards; and
rovemmental, customer, contractnal, or industry or coliaborator requircments,
preferences, or practices requiring use of or production of analyses or resulis in any
particular software format.

All documents relating to actual, attempted. or potential entry into the market for any
relevant product or service, including all decuments relating to.

a. the timeliness, conditions, costs. atiractiveness, hikelihood, or compeunve
significance of any such entry,
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the effects of unlimited usage contracts, pard up heenses, or any existing contracts
by existing firms upon such entry;

the requirements for such entry including research and develgpment, pianning and
design, production requirenments, disribution systerns, SETvICe TeqUIremeants,
patents, licenses, rademarks, sales and marketing activities, securing a sufficient
customer base to achieve mimimum viable scale, personnel and staffing. and any
necossary govermmental and eustomer approvals, and the time necessary 1o meet
cach such requirement;

the effects of open or clesed software architecture and applications programming
interfaces and the availability of translators, AP20% exchange format standards,
trademarks, copynghts, patents, or ether technelogy upen such entry;

the total costs required for such entry, including:

(i} the amount of such costs that would be recoverable if the entrant were
unsuccessiul or elected to exit the hcensing or sale of the product or
service; and

{113 the methods and amount of iime tecessary 10 recover such costs; and the
total non-recoverable costs entailed in satisfying the requirements for
entry; and

the minimum viable scale, the minimum and optimum number of products or
gervices, requirements for multi-product, or verticaliy integrated operations, or
other factors required to attain any availtable cost savings or other efiiciencies
necessary 0 compete successfully in the licensing or sale of such relevant
products or seTvices.

All documents relating to the development or acquisition. including licensing, of any
fearurzs, enhancements, modules, or applications for any Nastran product since January §,
1993, including any such development or acquisition considered but not endertaken
during that pertod, including:

a.

documents sufficient to show the feature, emhancement, module, or application,
the price or charge to the customer for each such feature, enhancement, module, or
application, the date each such feature, enhancemerit, module, or apphication was
added, and the function and benafits of such feature, enhaneernent, module, or
application;

for all featares, enhancements, modules, and applications developed in-house or
considered for in-house development, all documents relating 1o the in-house

L4



16,

development, development plans and strategies, time lines for development,
budget and projected revenue for the development, personnel requirements, and
the identity of customers likely to license the developed product; and any analyscs
whether to develop in-house or to acquire or license such feature, enhancement,
module, or application;

for all features, enhancements, modules, and applications co-developed with a
customer or considered for such co-development, all doguments relating to the
development, development plans and strategies, the co-developer customer's
identity, time hnes for development, budget and projected revenue for the
development, personne! requirgmnents, and the identify of other customers likely to
license the developed produst;

for ali features, enhancernents, modules, and appilications co-developed with
another supplier of FEA software or considered for such co-development, all
documents relating to the development, development plans and strategies, the ¢co-
developer supplier’s identity, time lines for development, budget and projected
revenue for the development, personnel requirements, and the identify of
customers hkely to license the developed product; and

for all features, enhancernents, modules, and applications acquired, including
liccnsing, by the company or considered for acquisition, ali documents relating to
the acquisinon or licensing of such feature, enhancement, module, or application,
the projected revenue for the feature, enhancement, module, and application, the
identity of customers hikelv to license the developed product, and any analyses
whether to develop m-house or to acquire or license such feature, enhancement,
module, or application.

All documents relating to any change and medification to any MSC software product,
aroposed, implemented, or considered by MSC, that affected or could affect the
compatbility of any MSC product te wark or interface with anv other software products,
including any customer’'s pre- and post-processers of mput or output iile furmats or
models, the customer’s ability to switch among Nastran products, or the cost, Lme
required, ease, or difficulty of switching from any Nastran product supplied by MSC to
any other product.

All documents relatmyg to the licensing or sale of any relevant product or service to all
customers, including customer-funded development, including

all contracts, license agTeements, offers, bids, bid solicitations, or proposals for
contracts and licensing agreements and all documents interpreting, modifying, or
amending such contracts, license agreements, offers, bids, or proposals;



17.

L&,

f.

strategic, sales, and marketing plans for hcensing and serving the customer,
including sales call reports and sales presentations and pitches;

price lists, negotiation correspoandence, price escalation calculations. documents
retied upon to formulate or calculate prices, prajections of prices offered by other
suppliers of relevant preducts or services,

field and headquarters sales and contract files;

reports of prior or existing usage; and

invoices for products and services; und record of payment for products or services.

All documents relating to personnel and staffing for the development and techmical
support of any relevant product and service, including:

a,

_1'1

all practices, pohetes, plans, agreements, and proposals refating to hinng and
retention of emplovees, including recruiting efforts. employment incentives and
bonuses, wage, salary, bonus, and stock opuon offers and agreements, incentives
and Testnetions on employes mability, covenants not 1o compels, job
advertisements, and the use of reeruanyg firms;

all documents relating 1o the use of off-shore developers and the use of contractors
and consujtanis; and

all documents relating to the personnel and staffing needs for any generat or
specific joh, program, or project, in¢luding customer-funded development
Projects.

Al documents relating to any plans of, interest in, or efforts undertaken by the company
or anv other person for any acguisition, divestiturs, ioint venture, alliancz. or merger of
any kind involving the licensing or sale of any relevant product or servize, including:

a.

any acquisition, joint venture, alliance, or merger of any kind with UAJ or CSAR
by any person;

the divestitare or sale by MSC of any former AT or CSAR assets, intellecal
property, emplovess, contracts, customer retations, or UAT's or CSAR’s former
businesses as going concerns;

any strategic business relationship between MSC and Dassault Systemes or any

Dzszault affiliated person or betwesn MSC and IBM or any IBM affiliated person;
and
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20,

21,

[
I3

d. any acqusition of an interest m MSC by Dassault Systemes or any Dassault
affiliated person.

All documents relating to financial or economic methodolomes, formulae. or performance
models or criteria used by the company or any person for valuing or detenmining the
purchase prices for any actudl, attempted. or potenhal acquisitions, divestitures, joint
ventures, alliances, or mergers of any kind involving the licensing or sale of any relevant
product or service.

A1l license agreements for any intellecnual property, meluding patents, copyrights,
trademarks, or trade secrets, owned by any person other than the company and included in
or [umished with any Nastran praduct or service, including all decurnents modiiying,
amencing, or interpreting such agreements, all documents relating to payment of any
hicensing fees, and all documents relating to the company’s plans, actions, or efforts to
enforce such agreements against any person.

All documents relating to any governmental, customer, contractual, industry, nerwork, or
cotiahorator requirements, preferences, custom, or practices requining, recommending,
suggesung, diciating, or promating the use of any particular relevant product, including
Nastran.

Documents sudficient to show and all computerized data containing cach transaction for
the licensing or sale of any Nasitan product or service for the period January I, 1995, to
the present, mchudmg:

a the date af ansaction,

[} the amount of the transaction,

C. the quantity,

d. the type and duration of the contract or hicense,

B. a deseription of each product or service Heensed or sold (including product

number or code),

f. the contract number,

o the location, inciuding physical address and scrial number, of the computer where
the software 15 located or service rendered,

h. the SIC code, trade or industry category, and business group of the customer, and



i. the prce paid for each item, including the beginning price, discount. net price,
quantity, and units of usage, and as may be applicable.

23 For each relevant product or service ofiered for sale or licensing, alt seliing aids and
promotional materials and all manuals, meluding insiructional and nstallaton manuals.

Respectiully submitted,

Kareh A, Mills

Counsel Supporting the Complaint
Burcau of Competition
Federal Trade Commission
" Washington, [1.C. 20580
(202) 326-2052
Facsimle (202) 326-3406

Drated: Wovember 21, 2001
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VERIFICATION

| personaliy supervised the preparation and assembly of this response in accordance with
the Definitions and Instructions set forth in Complaint Counsel’s First Request {or Production of
Documents and Thines Issued to Respondent MSC . Sofiware Corporation iv. Docket Mo, 9259
All copies submitted m lieu of originals are true, correct and complete copies of the onginal
documents. This response is complete and correct to the best of my knowledge and belief,

Sigmed:

Mame:

Title:

Date:

Subscnbed and sworn to before me this day of

Notary Public

My Commission expires



CERTIFICATE OF SERVICE

This 1s to certify that on Novemnber 21, 2001,  cavsed & copy of the attached Compjaint

Councel's First Reguast for Production of Docxments and Things Issced 10 MSC Sofhware

Cormporation to be served upon the following person by facsimile transmission and by hand-

delivery:

Marimichagl Q. Skubel, Esquire
KIRKLAND & ELLIS

635 Fifteenth Street, N.W.
Washington, D.C. 20005

(202) 875-5034

Fax (202) 879-5200

Coursel for MSC.Softwarc Corporation

o )

Karcn A. Mills

Counsel Supporting the Complaint
Burzau of Competition

Federal Trade Commission
Washington, D.C. 20380
(202)326-2032

Facsimile {202}y 326-3408




EXHIBIT 2



I'NTTED STATES OF AMERECA
FEDERAL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORPORATION, Docket No. 9299

# COTpOrAiion.

e et et e e e

ORDER ON COMPLAINT COUNSEL’'S MOTION TO COMPEL AN EXPEDITED
ANSWER AND COMPLIANCE WITH COMPLAINT COUNSEL'S
FIRST REQ'EST FOR PRODUCTION OF DOCUMENTS AND THINGS

On May 10, 20302, Cemplaint Counsel filed 1ts Motion to Compe! an Expedited Answer
and Compilancs with Complairt Counsel's First Request for Production of Documents and
Things. The monon requesied Respondent MSC.Sofrware Corporation (“MSC™) to file a reply
o Complaint Counse’s motion by May 13, 2002, Complaint Counsel’s monen to campel
asserts that Respondent has not produced the responsive docugnents, inchuding siectronic
documents and e-mzils, that MS{ had promised to produce by Mav 10, 2002.

On May 21, 2002, MSC filed i1s opposition o Complaint Counsel's niction to compel.
MSC assents that it has already produced 322 boxes of documems, has already spent over
51.5 million o comply with Compiaint Counsel’s docuwment request, and is working on
compliance with Complaint Counsel’s remaining requests. MSC states that it has collected 3604
additlonal bexes of electronic documents, 32 of whica have been produced 1o Complaint
Counsel. MSC asserts that it intends to comtinue its review of the 274 baxes; however, M3C
cannot afford to hire an army of scople to review them on an expaditad basis. Pursvant to Rule
3. 30311 whick provides thar the Administrative Law Judge may deny discovery or mnake any
order which justice requires to protect a party from undue burden or expense. M5C seeks an
order denying Complaint Counsel’s insistence of an expedited review of the remainmg
documents.

In the certificate of conference attached 1o the motion, there s no indicetion that
Complaint Counsel atternpred to reach an agreement with MSC regarding an expedited response
10 the motion. Aceordingly, Complaint Counisel’s request for an exnedited answer to its motion
15 DENIED,



MSC has demonstrated. with reasonable particalardy, that it was unable 1o comply with
Complaint Counsel’s éemands by May 10, 2002, Complaint Counsel’s motion to compel is
GRANTED i{n part and DENIED in part. MSC is hereby ordered to produce the responsive
documents as soon as practicable and on 4 rofling bams, but no later than May 28, 2002,

ORDERED: == f/fmm///
I¥. Michael Chappell
Administrative Law Judge

[Dare: May 22, 2002
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EXHIBIT 3



INITED STATES OF AMFRIC A
FEDERAL TRADE COMMISSION

WeARREMGTON, DT 20580

Marimichas: Q. Skubel, Csq.
Kirkland & Ellis
635 13" Street, NW,
Washingten. DO 20003
May 29, 2002

Re: FTC Docket Mo, 9299
WA FAX
Dear Ms. Skiebel

Respondzant MSC now stands in vielation of Judge Chappell’s May 22, 2042, Order graniing
Complaint Counsel's Motion to Compel MSC 1o produce the responsive documenis responsive
to Comiplaint Coonsel’s First Request for Production of Docuntenrs and Things (“the Documeant
Raquesi"} as soop as practicabls and on a rollins basis. but m no case Jater than May 28, 2002,
Respoadent did not subinit the responsive e-matl end electronic documents by Mav 25, 20(02,
Instead, vou telepnoned me at 8:30 pom. on May 28, 20020 o deefare umlaterally and without any
advance negotiation with Uomplaint Couns¢l that Respondent had decrded anitateru.ly to
produce Tesponsive dvsurmens o CDs, with imased documents burmed on to then:, Bespondent
then delivered o Complaint Counsel at 648 pom. on May 28 2002, 49 CTs, contalbing a pottion
of the responsive documents, prommising to produce additional responzive documenis on CDs on
May 2% and Muy 30, 2002, This subinission does not comply with Judee Chappz1's Order, or
the Docurmnent Request.

The Document Request comains instructions for production. Instructions 4 and 5 deseribe the
conditions under which and the form in which Respondent 15 entitled to sabmit computerzed
records in response 10 the Document Request. Respondent has not foliowed these insiructions.
tnstriction 4 provides. inter aha, “Computer files shall be portad and produced in bard copy or
produced in macune-readable formm (provided thet Complaint Counsgl detersune pricr
submission that it would be in a format that allows the agency o use the computer fles), weether
with instructions and all other matanals necessary to use or inzerpret the date.” Respondent did
not obhtain Complaint Counsel’s determination, prior to the submiizsion of CDs, that submission
in that form would ailow the agency 1o use the computer files, and Respoadent has not submitted
instructions and all other matenials necessary 1o use or Interpret the data. Absent prior approval,
production in electronic form n liew of hard copy is unaccemable. [ addition to faibkne o satisfy
the requirements of Instruction 4, Respondent has faited to satisfy the requirernents of Instruction
5. You soucht ne reliet from these Instructions from Judez Chappeli, and s Onder that
Respondent cornply with the Document Request therelore incorporares therm.

Early this year, Complain: Counscl cngaged Respondent 1n a discussion of whether 10 migin
speed 1dentificanion of responsive decuments and producrion if you reviewed electrenic
documents electromeslly and-er produced them to us electromecally. In vour letter of January 29,



Manmichael O. Skebel, Esg. May 29, 2002
Fage *of 2

2002, vou explained that vou planned to point out all electronic documents for review and
production.  After receiving your letter, and as previousiy attested 10 in my swom statement,
Attachment € to Complaint Counsel's February 28, 2002, Oppesition to Respendznt’s Mation
for Protective Ordew, T telephened you to determine why vou were printing out the electronic
documents, and exelore with you whether it might be more economical and guicker to praduce
elecironically, as Irstructions 4 and 5 permitted. You represented that yoo would not be
reviewing the documents elec:ronically for reasons of cost, timing, and convenience 1o
Respondent, and that your firm will not even have access to the documents in elcetronic form, so
that reviewing ot producing them to us in electronic form would not be ap option. AL vour
vlecuon then, the implications of electronic production never were explored. At no time since
January, or subseyirent to Judge Chappell™s May 22, 2002, Order have vou re-engazed Complaint
Counsel 1y a discussion of whether electronic production would be aceeptable, and in what form.
Absent consent of Complaint Counsel, your production is unacceptable and in violation of the
Document Request and fudge Chappell’s Order of May 22, 2002,

As Tinformed you yesterday. we a=2 available to discuss with you whether and what electronic
produciion might be accentzble. in iize of copies of the hard copy printouts of the TESPONSIVE
clectronic documents which you have represented are cumrently in Respondent’s possession. [
suggested thut we schedule a me for this discussion, when each of us can have the appropriate
teenaicul people evailable, and we have been available o vou all duv today. Giver that the
deadline lur production of these documents has passed, your current status of being in violation
of judge Chappell's Order, and the immediacy of the trial of this matter, we uree vou to zive this
matter vour immediate atention. If vou continue to refuse to discuss these issucs with us, it
woild appear that we have rcached an impassa,

Very truly yours,
Karen A Mills

cc: Larissa Paule-Carres



EXHIBIT 6



UNITED STATES OF AMERICA
BEFORE FEDERATL TRADE COMMISSION

In the Matter of

MSC.SOFTWARFE. CORPORATION, Docket No, 9299

a corporation.

L P N e

ORDER GRANTING COMPLAINT COUNSEL’S MOTION TO
COMPEL RESFONDENT COMPLETE ITS RESPONSE TO COMPLAINT COUNSEL’S

FIRST REQUEST FOR 'RODUCTION OF DOCUMENTS AND THINGS

IT IS HEREBRY GORDERED that Complaint Counsel’a Maotion to Compel Respondent to
Complets its Response to Complaint Counsel’s First Reguest [or Production of Documents and
Things. as modifisd by Complaint Counsel’s letter of December 26, 2001, 15 GRANTED.,

Respondent shall produce to Complaint Counsel, via & SNAP server that Complaint Counzel will
provide, optical character recognition versions ol documents submitted electronically responsive
to Complaint Counsel’s First Request for Production of Documcats and Things, as modified by
Complaint Counsel's letter of December 26, 2001, along with all hibliographic information and
load files needed by Complaint Counsei, by or betore 5 pan. on June 14, 2002,

Datad:

0. Michael Chappeli
Administrative Law Judge
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EXHIBIT 7



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORPORATION,
a corporation.

Docket No. 9200

W T " —

ORDER COMPELLING RESPONDENT TO FILE AN EXPEDITED
ANSWER TO COMPLAINT COUNSEL’S MOTION TO COMFPEL
RESPONDENT 10 COMPLETE ITS RESPONSE TO COMPLAINT COUNSEL'S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

Respondent is hereby ordered 1o respond to Complaint Counsel’s Motion to Compel Respondent
to complete its Response to Complaint Counsel’s First Request for Production of Documents and
Thingz. az modified by Complaint Counscl’s Lotter of December 26, 2002, by June 11, 2002,

Dated:

D Michael Chappell
Admimstralive Law Judge



CERTIFICATE OF SERVICE

This is to certify that on June 7, 2002, I caused a copy of Complaint Counsel’s Motion to
Compel Compliance with Complaint Counscl’s First Request for Preduction of Documents and

Things to be served via hand-dehivery upon the following persens:

The Honorable D. Michacl Chappell
Federal Trade Commizsion

600 Permsylvania Avenue, NJW,
Weashington, DT 20580

Marimichacl O. Skubel, Esquire
KIRKLAND & ELLIS

G55 Fificenth Street, N.W.
Washington, D.C. 20005

{202} 879-3034

Fax (2023 879-5200

Counsel for MSC.Soflware Corporation

0. Do, Hearditts

J. Dernriaz Harcketts
Burcau of Competition
Federal Trade Commission
Washington, D.C. 20580
{202) 326-2783

Facsimile (202) 326-349%6
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORPORATION, Docket No, 9299

a corporation,

L L N

DECT.ARATION OF KAREN A, MILLS

I, Katen A. Mills, make the following statlement:

1. T arm an artorney for the Federal Trade Comimission. T serve as Complaint Counsel
m MAC Soffware Corporation, Dociet No. 5299,

2. On May 28,2002, at £:40 p.m., Marimichael Skubel of Kirkland and Ellis,
representing Respondent, told me by telephone that Respondent would be delivermag printed
copics of some of the documents responsive to Complaint Counsel’s First Request for Production
of Decuments and Things, as modified by Complaint C'ounsel’s letter of December 26, 2002,
{“the Document Reguest), afler the May 25, 2002, date that Respondent had been ordered to
comply wilh ihe Ducoment Eeguest, @nd that Respomdent would be submitling he cemainder of
Respondent’s production of documents responsive to the Document Request in clectronie form
on CDs.

3 At no time did Respondent make inquiries of Complaint Counsel, as required by
Instruction 4 of the Document Request, in what form electronic delivery of documents would be
considered “usahie” hy Complaint Counsetl.

4. Respondent delivered 15 hoxes of printed documents and 42 CDs containing
imzged documents in “tif” files without bibliographie information or load files to Complaint
Counsel on May 28, 2002,

3. Respondent dehvered 15 CDs containing mmaged documents m “tif” files, without
bibliographic information or load files, to Complant Counsel on May 29, 2002

6. Respondent delivered 34 boxes of printed documents and 34 CDs containing
imaged documetts in “tif” files without bibliographic information or load files, to Complaint
Counsel on May 30, 2002.

7. Respondent delivered 10 boxes of printed documents to Complaint Counsel on
May 31, 2002.



8. On behalf of Complaim Counsel, I notified Respondent of the non-compliance of
its electronic production with Instrctions 4 and 5 of the Documcnt Request and the unusability
of the electronic production by leuer Lo Marimichael Skubel ol hay 29, 2002, and sought to
confer with Respondsnt about how it could cure the non-compliance at Respondent’s earliest

opportunity.

G, On behalf of Complaint Counsel, and accompamed by Gregory Brown of the
FTC, [ conferred with Larissa Paule-Carres and Lisa Horton of Kirkland and Elhs, about
Instructions 4 and 5 of the Document Request, and the unusability of the electronic production on
Friday, May 31, 2002. Greg Brown and I outlined what information would be needed to make an
electronic production usable, including OCR, bibliographic information, and load files, and in
what form that production should be submitted to make it usable. Complaint Counsel offered to
supplv Respondent with a SNAP server to facilitate and expedite ¢lecironie document transter.
Respondent represented that it had a conference call scheduled with the electronic document
production company it was using that afternoon, to explore what additional information and in
what foim Respondeni coutd obtain 1o make the electronic production usable. Larissa Paule-
Carres promised to call Complaint Connsel to report back after that meeting.

10. On Monday morming, Fune 3, 2002, since Cormplaint Counsel had lisard nothing
from Respondent, I called Larissa Pavie-Carrcs. Ms, Paule-Carres said that she had nat had a
chance to talk to Lisa Horton vet about what Ms. Horton had learmed from the confersnee call
with the electronic document production company, but Respondent had decided that 1t would nol
be supplying Complaint Counszl with any additionat informabion because Respondent considered
the CDs to be “usable™ to Complamt Counsel. T confirmed to Respondent that Complaint
Counsel sill consider the electromc production “usable,” and Ms. Paule-Carres and I confirmed
that we had reached an 1mpasse.

11. On Wednesday, Tune 5, 2002, T telephoned Ms. Paule-Carres to confirm whether
we were indeed, still at an impasse on the clectronic production issue. She confirmed that we
were. 1 lold Ms, Paule-Carres that Complaint Counsel intended to move to compel a useful
electromic production, and that we would like Respondent to agree to reply to that motion on an
capedited basis.  She refused to commit Respendent te replymg on an expediled busis wilthout
sceing the motion, and we therefore reached an impasse on that 1ssue as well.

Tunc 7, 2002
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Karen A. Mills
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