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COMPLAINT COUNSEL’SRESPONSES TO RESPONDENTS FINDINGS OF FACT

Complaint Counsd hereby submits their responses to Respondents proposed findings of 7fact.
Our responses are presented first with the verbatim text of each proposed finding of fact that meritsa
response (noted in smdler font), and then followed immediately by Complaint Counsdl’ s response
thereto (noted in larger font). Throughout the document, we have used the following abbreviations:
“CCFF’ refersto Complaint Counsel’ s Proposed Findings of Fact, submitted on February 14, 2003;
“CCRFF" refersto Complaint Counsdl’ s response to Respondents' Proposed Findings of Fact;

“RFOF” refers to Respondents’ Proposed Findings of Fact, submitted on February 14, 2003.

1 Complaint Counsd respectfully draws the Tribund’ s atention to certain inadvertent citation
errorsin Complaint Counsel’ s Proposed Findings of Fact and Post-Trid Brief. Complaint Counsdl
cited CX 190 (in finding of fact #406), CX 370 (in findings of fact #956-961, 964-965, 970-971 and
1286), CX 822 (in finding of fact #1356), CX 823 (in finding of fact #737), CX 1591 (in finding of fact
#318), CX 1682 (in finding of fact #744), CX 1685 (in finding of fact #416) and RX 778 (in findings of
fact #79-80, 82), al of which have not been admitted into evidence.

CX 370 isthe deposition transcript of Danid W. Britton of Fairbanks Naturd Gas. By letter
dated December 1, 2002, Complaint Counsel and Respondents' Counsel had reached agreement that
Mr. Britton’s deposition would be admitted into evidence (except certain portions not at issue here).
Complaint Counsdl inadvertently did not place Mr. Britton's deposition transcript on the stipulated joint
exhibit list. Complaint Counsdl notes that there is substantid additional evidence that support and
corroborate the findings of fact relating to Mr. Britton’ s testimony, dl of which have been admitted into
evidence.

Complaint Counsdl’ s citation to CX 823 was atypographica error. The correct citation is CX
832, which has been admitted into evidence. Complaint Counsd’s citation to RX 788 was a clericd
error. The correction citation is JX 10, which has been admitted into evidence. With respect to the
other CXs cited but not in evidence, each such CX reference is one piece of evidence in astring of
documents and testimony in support of the particular proposed finding of fact.

Complaint Counsdl aso notes that Respondents' Proposed Findings of Fact rely on CX 1571
(infindings #3.502 and 3.506) and RX 131 (in finding #4.93), none of which are in evidence.

We gpologize for any inconvenience to the Tribundl.

1



LNG FINDINGSOF FACT

A. LNG BACKGROUND

32 The term methane cannot be used interchangeably with the term LNG because natural gas may contain
other components such as nitrogen, ethane and higher hydrocarbons. (Kistenmacher, Tr. 889). Natural gas
is not pure methane. (Kistenmacher, Tr. 889). For example, in Europe natural gas may be comprised of at
least 10% nitrogen. (Kistenmacher, Tr. 889).

Response to RFOF 3.2

It isincomplete and mideading thet the term “methane’ may not be interchangeable with the
term “LNG.” LNG tanks store methane in that methane is the “main component” of liquefied natura
gas. (Kistenmacher, Tr. 876; see also Id. 889). Methane condtitutes 96-98% of LNG. (Blaumeuller,
Tr. 281-82). Thereis“no difference at dl” between atank built to store pure liquefied naturd gas and
pure methane. (Blaumeuller, Tr. 282). Indeed, CB&I's“Tank Estimate Summary Sheets’ for “LNG”
projects define the “Product” as“Methane.” (CX 906 at CBI 031075-HOU).

37 A double containment tank is a conventional single containment tank surrounded by a close-in but
separate, high concrete dike. (Price, Tr. 531; RX 428, at CB&1001193-PLA). [

1 ( ], Tr. 4720). For adouble
containment tank, both the inner tank and the impoundment wall are capable of containing the liquefied
natura gas. (Price, Tr. 531; RX 428, at CB&1001193-PLA). The outer tank/wall, however, is not required to
contain vapor released due to leakage from the inner tank. (Price, Tr. 531-32; RX 428, at CB&1001193-PLA).
A double containment tank has never been constructed in the continental U.S. (Scorsone, Tr. 4919-20).
Neither CB&I nor PDM have ever constructed a double or full containment tank in the continental U.S.
(Scorsone, Tr. 4920).

Response to RFOF 3.7

The finding is mideading because it implies that Respondents are incgpable of condructing
double or full containment tanks in the United States. No firm has ever consiructed a double or full
containment tank in the continental United States, although Respondents have built such tanks outside
of the United States. (CX 758 at CBI-PL031543-59, in camera; CX 145 at PDM-S 001430-431).
Respondents have built dl of the LNG tanks in the continental United States since at least 1975. (CX
125 at PDM-HOU 2017162-7169).

3.10 The decision as to what tank type to build in a particular circumstance is governed by a variety of factors
the most import of which is Federal Energy Regulatory Commission ("FERC") regulations, which look at
factors such as amount of available land and population density. (See Bryngelson, Tr. 6133). Other factors
include owner preference and political pressure. (See e.g., Bryngelson, Tr. 6133). When the customer does
not have alarge amount of land, a double wall or full-containment tank is preferable and may be required by
FERC. (Seee.g., Bryngelson, Tr. 6133, 6192; J. Kelly, Tr. 6268). A single containment tank can be
appropriate when the tank isto be located far from a populated or industrialized area and where the owner
has alarge amount of land; if the customer is close to a heavily populated area, a double or full containment
tank is preferable and may even berequired. (See e.g., Bryngelson, Tr. 6133; J. Kelly, Tr. 6268).



Response to RFOF 3.10

Respondents mischaracterize the testimony of Mr. Bryngelson. The El Paso representative said
nothing about “owner preference or political pressure.” Respondents are aso incorrect in asserting that
ether Mr. Kdly or Mr. Bryngdson clamed that a double or full containment tank may be “required” by
FERC.

In fact, customers do not find it “preferable’ to build adouble or full containment tank. Mr.
Kely of CMS, cited by Respondents, testified that CM S considered building a double or full
containment tank for its LNG expansion project in Louisiana, but deemed it preferable to build asingle
containment tank becauseit is“lessexpensve” (J. Kdly, Tr. 6274). Mr. Bryngelson, also cited by
Respondents, testified that if a Single containment tank is permitted, El Paso would find it preferable to
build a single containment tank becauseit is“cheaper.” (Bryngeson, Tr. 6242-43).

Respondents correctly state that FERC regulations are the factor of “most import” in
determining what type of LNG tank will be permitted for afacility.

311 Thereisatrend in the United States toward the use of double and full containment LNG tanks for projects
currently under development. (Glenn, Tr. 4112-13; Scorsone, Tr. 4921-22; 1zzo, Tr. 6491-92). Customers are
specifying double and full containment tanks because the tanks have a secondary containment integral
with the tank structure to contain LNG in the event of aspill. (Glenn, Tr. 4112-13; Scorsone, Tr. 4922).
Therefore, an owner can site a double and full containment LNG tank on a smaller piece of property than it
could for a single containment tank in order to comply with federal laws relating to vapor dispersion and
thermal radiation in the event of aspill. (Scorsone, Tr. 4922).

Response to RFOF 3.11

Respondents engage in sheer speculation. Thereis no evidence from FERC, the “ most
important” factor in determining what type of LNG tanks will be permitted for afacility, thet the “trend”
in the United States has shifted from single containment tanks to double or full containment LNG tanks.

The only evidence cited by Respondentsis the testimony of Messrs. Glenn and Scorsone.
Their testimony is not supported by any business records indicating that thereisa“trend” away from
sngle containment tanks, and if so, that CB& | perceives itsdlf to be a a competitive disadvantage. If
Respondents future competitive position were truly threstened by a“trend” toward double or full
containment tanks, surely there would be e-malls, presentations or memos assessing the extent of the
“trend,” its accuracy and credibility, and anadyss of waysto counteract any threst.

Respondents aso cite the testimony of Mr. 1zzo of Calpine, but Mr. 1zzo admitted that he does
not know wheat type of tank FERC will require for Capine s LNG facility in Cdiforniaand would have
to “guess’ asto whether FERC will require asingle, double or full containment tank. (1zzo, Tr. 6522-
23).



Thereisno “trend” toward double or full containment tanks in the United States. CB&1 isin
the process of congtructing a single-containment tank at Cove Point, Maryland. CMS Energy chosea
sngle containment tank for the expangon of its LNG import termina at Lake Charles, Louisana
(Kdly, Tr. 6260). Southern Naturd Gas, an dffiliate of El Paso, is planning on building asingle
containment LNG tank a Elbaldand, Georgia. (Bryngdson, Tr. 6214). Memphis Light Gas & Water
will likely build a single containment tank when it expandsits current facility. (Hdl, Tr. 1831, 1842).

Only two facility owners have actualy committed to building tanks other than single containment
tanks [ ], which has decided to forego competition from foreign LNG suppliersin favor of sole-
source negotiations with CB&1; and Dynegy, a competitive bidding stuation in which CB&I could have
submitted a competitive price quote but chose not to do so. CCFF 577-578; 1000-1001. The[ ]
projects are telling because | ] viewed the acquisition of PDM as the opportunity for CB&I to
“dominate the US market,” and [ ] decison to ded exclusvely with CB&1 suggeststhat in[ ]
view, CB&I’s dominance extends across al types of LNG tanks. (CX 693 at[ ] 01027,in
camera).

Ultimately, from Mr. Glenn’s perspective, it does not matter whether the “trend” isfor angle,
double or full containment tanks because CB&1 “can win the work every timetechnicaly.” (CX 1731
at 44-45).

312 LNG customers also see atrend toward double and full containment tanks in the United States. (Izzo, Tr.
6491-92; Cuitts, Tr. 2501). Calpine expectsthat new LNG tanksin the United States will be "at least double
containment if not full containment.” (1zzo, Tr. 6492). LNG customers have aso indicated that the
"enhanced value" of double containment may be greater than the additional cost and, therefore, that might
be what they build in the future. (Cutts, Tr. 2501). Customers also view full and double containment tanks
as safer than single-containment tanks. (Glenn, Tr. 4112-13; Hall, Tr. 1842-43). Asdemonstrated by the
plans of several owners including Dynegy, Williams, and Cheniere, most of the new LNG projects currently
under consideration in the United States are requiring the use of double or full containment tanks. (Puckett,
Tr. 4541-42; Scorsone, Tr. 4988; Eyermann, Tr. 6968; RX 185, at TWC000006).

Response to RFOF 3.12

Respondents mischaracterize the extent to which LNG customers “ see atrend toward double
and full containment tanks in the United States.” Respondents cite Mess's. 1zzo and Cutts, neither of
whom have ever been involved in the congtruction of an LNG tank in the United States, and, in the case
of Mr. Cuits, has not been involved in the construction of an LNG tank anywhere. (1zzo, Tr. 6513-14;
Cuitts, Tr. 2393-94). Mr. |zzo tedtified that Capine has not decided what type of containment system it
will build, and if FERC authorizes the congtruction of a sngle containment LNG tank, Capine will not
build a double or full containment tank. (1zzo, Tr. 6522-23). Mr. Cuits testified that for “smaler
goplications,” customers will continue to build sngle containment tanks, and for larger applications, Mr.
Cutts does not “redly” know because he does not “ understand the FERC regulations,” has not been a
“party to any first hand meetings with FERC regulators associated with permitting LNG tanks,” and has
not been told by anyone at FERC that requirements for LNG tanks are going to change in the future.
(Cutt, Tr. 2394, 2498-99).



Customers do not view double or full containment tanksto be “safer” than sngle containment
tanks. A double or full containment tank is*no safer” than a single containment tank. (J. Kelly, Tr.
6276). Any added safety benefit may be outweighed by the increased cost of a double or full
containment tank, thereby steering customers to choose single containment tanks. (Hall, Tr. 1831).
Full-containment tanks are 30-100% more expengve than single-containment tanks. CCFF 573,

The building plans of Williams and Cheniere arein limbo. Williams has sold the Cove Point
project and there is no evidence from the new owner concerning its future LNG tank size plans;
Cheniere' s Fregport LNG project isin the early design stages and may never be built. (Eyermann, Tr.
7043-7044; CX 1607 at 1).

3.13 Current LNG competitors also believe thereis atrend to build double and full containment LNG tanksin the
U.S. Thetrend isto reduce the risk, which means full and double containment is becoming more popular.
(Cutts, Tr. 2573). AT&V believesthe trend partly stems from customers concerns about terrorism. (Cutts,
Tr. 2573). AT&V believes FERC's expectations have changed since 9-11 to require safer applications of
LNG tanks. (Cuitts, Tr. 2498-2500). [

1 ( ], Tr. 4683-84).
[ ([ 1.Tr
4683-84, 4764). [
1 ([ 1, Tr. 4725).

Response to RFOF 3.13

Respondents only support for this finding are the selective statements of Messrs. Cutts and
Jolly. Asdescribed in Complaint Counsd’s Response to RFOF 3.12, Mr. Cutts' belief about LNG
tank “trends’ is sugpect Snce his firm has never built an LNG tank anywhere in the world and he admits
that he does not “understand FERC regulations.” (Cuitts, Tr. 2393-94, 2499). As discussed more fully
in Response to RFOF 3.164, [
] (in camera).

314 Two current expansion projectsin Cove Point, Maryland and Lake Charles, L ouisiana specify the use of
additional single containment tanks. (Eyermann, Tr. 7054). Unlike anew facility, however, these expansions
are constructing tanks on sites that already contain numerous single containment LNG tanks. (Eyermann,

Tr. 7054). These owners are allowed to build additional single containment tanks because the new
construction is "grandfathered”. (Eyermann, Tr. 7054).

Response to RFOF 3.14

Respondents rely upon Mr. Eyermann, an employee of Fregport LNG, but his firm does not
own or work on the projectsin Maryland and Louisiana. (Eyermann, Tr. 6959-60). Respondents do
not cite any evidence from the owners of the Maryland and Louisiana projectsin support of the finding.

3.16 Owners of import terminals may include major utilities, oil companies and pipeline companies. (Glenn, Tr.
4070). The LNG tank usually represents only athird or less of the cost of these facilities. (Seee.g. Puckett,
Tr. 4566-67).



Response to RFOF 3.16

Respondents’ assertion that “ the LNG tank usudly represents only athird or less of the cost of
these fadilities’ is mideading and incomplete in that it tends to minimize the size of LNG tank contracts.
Puckett, the witness from Dynegy, testified that he expected that the three tanks for the Hackberry
facility would cogt around $140 million and that: “. . . the tanks, the Sze and magnitude, thet they are
essentialy an EPC contract in and of themselves, amgor project.” (Puckett, Tr. 4552, 4566).
Respondents further attempted to minimize the importance of LNG tanks to a project by omitting the
fact that LNG tanks can represent anywhere from forty to sixty percent of the cost of a pesk shaving
facility. (Price, Tr. 541; JX 22 at 12 (Bryngelson, Dep.)).

3.18 El Paso is devel oping technology for a shipboard regasification, which it believes could serve as a
substitute for LNG import terminals. (Bryngelson, Tr. 6158). The shipboard regasification technology
involves an LNG tanker with on-board regasification equipment. (Bryngelson, Tr. 6158). A subsea
interconnect will then transfer gas from the ship onto shoreinto a pipeline. (Bryngelson, Tr. 6158). El Paso
believes the shipboard regasification technology will alow natural gas to be transferred to specific markets
in aquicker time, and may not be subject to certain permitting hurdles. (Bryngelson, Tr. 6158-59).

Response to RFOF 3.18

Respondents firgt and find assertions are mideading and incomplete in that they suggest that El
Paso’ s shipboard regasification technology is a subgtitute for LNG import terminas. Mr. Bryngel son of
El Paso tedtified that the disadvantage of this technology isthat it has volume limitations because it takes
atanker 9x to seven daysto discharge its contents directly into a pipeline versus 14 hours a an LNG
termind. (Bryngdson, Tr. 6219-20). Thus, aland-based terminal affords cost advantages over this
dternative technology for transporting and delivering large volumes of LNG. (Bryngeson Tr. 6219). If
the price of the LNG tanks for El Paso’'s planned LNG import terminal at Altamira, Mexico wereto
increase by 10%, El Paso would not turn to its “energy bridge’ technology because energy bridge has
volume limitations and land-based terminas do not. (Bryngelson, Tr. 6218).

3.23 There are several companies that compete with CB& | for liquefaction units for peak-shaving facilitiesin the
U.S. including Air Products, Black & Veatch, Air Liquide, Lotepro, and BOC. (Davis, Tr. 3188). Since 1990,
Air Products has bid on peak-shaving projects for Alabama Gas Company; Key Span on Long Island; Cove
Point; and Philadelphia Gas Worksin Richmond, Virginia. (Davis, Tr. 3193). These projectsinvolved the
replacement of liquefiers, and did not involve the construction of an LNG tank. (Davis, Tr. 3193-94, 3204).

Response to RFOF 3.23

Respondents' fina two assertions are incomplete and mideading because they fail to mention
that Air Products bid on two LNG pegk shaving plants that included LNG tanks in conjunction with
PDM, at Memphis, Tennessee and Atlanta, Georgia. (Davis, Tr. 3194).

3.25 Peak-shaving plants are only used afew days per year. (Davis, Tr. 3186). There are several substitutesto
address demand pesks without using a peak-shaving facility including: (1) excess pipeline capacity; (2)
cavern storage; and (3) natural gas holders that store vapor phase natural gas. (Davis, Tr. 3185). One
company considered using underground cave storage and an option to use propane air mixtures as



alternativesto building an LNG tank at its peak-shaving facility. (Hall, Tr. 1781).

Response to RFOF 3.25

Respondents' assertion that LNG-peak shaving plants are only used afew daysayear is
incomplete and mideading. LNG isonly vaporized afew days per year. (emphasis supplied). Utilities
spend up to $80 million (the cost of the LNG peak shaving plant a Pine Needles, N.C., CX 1212 &t 6)
for these plants because they are used during the coldest days of year and without them municipa
utilitieswould have to curtail gas supply to their customer base. (Davis, Tr. 3187; Hall, Tr. 1775-76).

Respondents' assertion that there are severd subtitutes for LNG pesk shaving plantsis
incomplete and mideading in that they fall to mention that these dternatives are poor subgtitutes for
LNG peak shaving plants. Underground storage fecilities are only feasible in areas with specific
geologica properties, and take much longer to discharge the gas. ( Davis, Tr. 3186). Because an
LNG peak-shaving plant would only operate for afew days each year, it is difficult to justify excess
pipeline capacity Smply to meet peak demand needs. (Davis, Tr. 3185-86). Mr. Hal of Memphis
Light & Gastedtified that for the Capleville LNG project, an LNG peak shaving plant was the best
dternative by far. (Hdl, Tr. 1781, 1786). Mr. Andrukiewicz of Y ankee Gas a0 testified that the
LNG pesk shaving plant that the company is considering for Waterbury, Connecticut offered the best
economics when compared to dternatives. (Andrukiewicz, Tr. 6698-99).

3.26 CB&| uses the same construction steps when it build an LNG tanks as it does when it builds any ambient-
temperature flat-bottom tank. (Scorsone, Tr. 4885). The stepsinclude: (1) the development of engineering
drawings; (2) procurement of materials; (3) fabrication of materias; (4) transporting equipment;

(5) employing labor; and (6) erecting the tank. (Scorsone, Tr. 4885, 4895-96).

Response to RFOF 3.26

Mr. Scorson€e' s assertion that CB& | “uses the same construction steps when it build[g] (sic) an
LNG tan[k] (dc¢) asit does when it builds any ambient-temperature flat bottom tank” is salf-serving,
mideading, and contradicted by witnesses who testify that the congtruction of an LNG tank is*“highly
speciaized” work. (Hall, Tr. 1831; Kistenmacher, Tr. 881; see Andrukiewicz, Tr. 6702 (“just in my
own knowledge of LNG we're talking about a cryogenic fluid that is stored at minus 260 degrees
Fahrenheit, clearly has different handling characteristics than the oil tank that may be located in my
basement for heating fuel. So clearly there is a degree of specidized -- in fact, the preliminary
engineering report speeks to the speciaty nature of the congruction of these facilities.”); Cutts, Tr.
2379 (*Youdon't just weld [ ] upany old way. . .. The equipment is quite expensve to
develop. You can go buy it, but the stuff you buy has to be modified and tailored, and then you have to
build procedures around it. So it’s not like you can go buy an automobile. 1t's unique equipment....”)).
For example, in an email to his superiors, | ] notesthat “[t]hese are very specidized
tanks and PDM and CB&| were the main U.S. contractors/fabricators prior to the acquisition/merger.”
(CX691la[ ]01032,incamera).

Even Mr. Glenn disagrees with Mr. Scorsone. When addressing his investors, Mr. Glenn



emphasized that “alot of owners out there, if they go to build a sophisticated project, like an LNG
project or an LNG tank, they don’'t want to take a chance on alow price and a potential second class
job or shoddy welding or any of that kind of stuff. The kind of work that we do isvery specialized,
very sophisticated.” (CX 1731 at 44-5, emphasis supplied).

Contrary to Respondents' finding, LNG tanks differ greetly from ambient-temperature tanks.
They involve unique and difficult chalenges, in engineering, design, congtruction and materids, because
of the extreme temperature conditions that the tank must withstand. CCRFF 3.28, 3.29, 3.33. LNG
tanks are insulated, involve double-wall congruction, and are built usng 9% nickd sted (an dloy that
can withstand cryogenic temperatures); ambient temperature, flat bottomed tanks are congtructed from
carbon sted. (Kistenmacher, Tr. 879, 881-82; Newmeister, Tr. 1595; Davis, Tr. 3180-83).

Respondents assertion is aso mideading because it implies that the skill set needed to build an
LNG tank is the same skill set needed for any ambient-temperature flat-bottom tank. Mr. Hall
explained that there is* gpecid expertise’ required in congtructing an LNG tank, because *you would
have to use the right welding technique to weld that particular type stedl,” which is a* different type of
welding technique from ordinary carbon stedl.” (Hdll, Tr. 1792). Mr. Hall further noted that CB& I has
the expertise needed to congtruct LNG tanks. (Hdll, Tr. 1793).

Mr. Newmeister of Matrix, afirm that has constructed LIN/LOX tanksin the past and is
knowledgeabl e regarding requirements for entry into the LNG tank market, states that LNG tanks are
more difficult to desgn and manufacture than LIN/LOX tanks, which in turn are more difficult to
engineer and congtruct than other ambient temperature flat bottomed tanks. (Newmeister, Tr. 1566,
1597; CCRFF 5.13). Mr. Cutts also testified that firms such as AT&V that have experiencein
ambient-temperature tanks and even LIN/LOX tanks must be trained in the construction of LNG tanks.
(Cutts, Tr. 2343-4).

3.27 The engineering phase involves the performance of calculations and analysis to determine the size and
shapes of the various components to be placed in the structure. (Scorsone, Tr. 4886). This phase entails
writing the specifications for the various materials and welding processes that will be used. (Scorsone,
Tr. 4886). Drawings are created to be used by fabrication shops, construction crews, and subcontractors.
(Scorsone, Tr. 4886-87).

Respondents’ first assertion isincomplete and mideading in that isimplies that “the performance
of cdculations and andysis to determine the size and shapes of various components to be place in the
dructure’ isthe same for an LNG tank asit isfor an ambient temperature flat bottom tank” That is
incorrect. AsMr. Newmeister of Matrix explained in relation to cryogenic tanks: “[t]hey require much
more sophigticated engineering andyss. They require probably some finite dement andysis. It takes
into account expansgion and contraction because of differences in temperatures. They' re supported
internaly on insulation systems. Y ou have to be able to design or perform heet loss caculations for
both bottom insulations, sidewal insulations. (Newmeister, Tr. 1566; Kistenmacher, Tr. 881 (the same
istruefor larger cryogenic tanks used for storing LNG)). CCRFF 3.28 dso explains other waysin
which the engineering of an LNG tank differs from the engineering on ambient temperature, flat bottom
tank.



3.28 The engineering of an LNG tank does not differ from the engineering of any cylindrical flat-bottomed tank.
(Rano, Tr. 5894). The same processes are used. (Rano, Tr. 5894). In each case, the specifications



provided by the customers are digested, drawings are produced, and lists of needed raw materias are
generated. (Rano, Tr. 5894-95).

Response to RFOF 3.28

Of dl the project directors currently employed by CB& 1 who work in the United States,
Respondents chose to cal Mr. Peter Rano a project director whose “respongbility isfor al of CBI's
activitiesin -- on Bonny Idand in Nigeria,” to testify regarding tank construction and competition in the
United States LNG market. (Rano, Tr. 5868, emphasis supplied). Respondents' sole support for this
finding and many after is of the testimony of Mr. Rano, a CB& 1 employee who has not worked on a
U.S. LNG project since 1974. (Rano, Tr. 5873-75). Mr. Rano has never worked onaU.S. LNG
project in an engineering or management capacity, but only as a mechanic, aweder, and aforeman.
(Rano, Tr. 5870-72). Rano has spent virtually al of his career snce 1974 working on projects outside
of the U.S. (Rano, Tr. 5875-83).

Moreover, Mr. Rano has negligible knowledge of LNG projects in the United States.
Mr. Rano was asked if he could identify one prospective LNG project that CB& | is congdering in the
United States. He responded that he “think[s] the DynEnergy (sic) jobisone” (Rano, Tr. 5992,
emphasis supplied). Mr. Rano could not even identify the location of the “DynEnergy” project. (“1 don’t
know”). (Rano, Tr. 5993). When asked if he could think of any other LNG projectsin the United
States, Mr. Rano replied “No not off the top of my head.” (Rano, Tr. 5993).

Mr. Eyermann, Respondents witness representing Freeport LNG, readily recognized that an
LNG tank supplier’ swork in one country is*not relevant” to its work in another country, including
price comparisons. “you cannot possibly compare an LNG tank built in Dabhol, Indiawith an LNG
tank in Maaysawith an LNG tank on the Gulf Coast of Texas. . . Itisnot relevant to know the price
of an LNG tank in report or in Maaysiato know what your tank in Freegport will cost. Ther€ sjust no
comparison.” (Eyermann, Tr. 7071). Just as Mr. Eyermann suggests that the LNG markets outside of
the United States have no bearing on the U.S. LNG market, Complaint Counsdl submitsthat Mr. Rano
has no foundation to assess competition, pricing, or tank erection in the United States for lack of
experience or knowledge of in the United States LNG market. As aresult, Respondents' finding lacks

any support.

Moreover, Respondents statement that “[t]he engineering of an LNG tank does not differ from
the engineering of any cylindrica flat-bottomed tank” is mideading. CCRFF 3.26, 3.27.

The engineering of a LNG tank entals specid challenges. Theinner tank of a LNG tank holds
cryogenic fluid at a very low temperature while the outer tank is at ambient temperature.
(Kistenmacher, Tr. 842). Theinner tank shrinks when it comes into contact with the cryogenic fluid
and there are differentia rates of shrinking between the inner and outer tank. (Kistenmacher, Tr. 842).
Consequently, a LNG tank engineer must have very specidized knowledge relating to how tank
materiads behave during the shrinking process; how to design piping for the tank; and how to avoid
cracking of the tank components. (Kistenmacher, Tr. 842). Additiondly, there are specific FERC
requirements governing the siting and congtruction of LNG tanks that do not apply to other tanks.
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(Newmiester, Tr. 1597-98).

3.29 CB&| does not have an engineering staff that is solely directed at working on LNG projects, LIN/LOX
projects, LPG projects, or thermal vacuum chambers projects. (Scorsone, Tr. 4887). CB&I usesits
engineers across several product lines. (Scorsone, Tr. 4888). Engineers who design flat-bottom tanks also
have the capability to design LNG tanks. (Glenn, Tr. 4114-15; Scorsone, Tr. 4888). CB&|'s engineers are
located in Pittsburgh, Pennsylvania, Plainfield, Illinois, Houston, Texas, Canada, the Middle East,
Philippines, and Australia. (Scorsone, Tr. 4887).

Response to RFOF 3.29

Respondents assertions are incomplete and mideading in that they imply that any engineers
who design flat-bottom tanks can also design aLNG tank. Because CB& | has alarge engineering staff
with expertise in many different areas, CB& | does “not have an engineering staff that is solely directed
at working” on LT&C projects. CB& I hasamuch larger engineering staff in generad compared with
U.Stank firms. (CB&I has 1000-plus engineers, whereas most U.S. tank competitors such asAT&V
have small engineering staffs; Glenn, Tr. 4356; CX 460 at CBI-E 007235). That is not to say thet all
engineers who design flat-bottom tanks have the capability to design LNG tanks. The congtruction of
LT&C tanks entails specia engineering expertise. CCRFF 3.26, 3.27, 3.28. For example, even
though Matrix has engineers proficient with flat-bottom tank design and has designed and congtructed
four LIN/LOX tanks, the company would have to hire engineers with LNG tank experience to
construct an LNG tank. (Newmeister, Tr. 1599).

331 One essential part of the procurement process for an LNG tanks is the purchase of nine percent nickel steel.
(Rano, Tr. 5896; Scorsone, Tr. 4890). The supply base for nine percent nickel steel is"limited." (Rano, Tr.
5896-97). Prior to the acquisition, PDM purchased nine percent nickel steel from steel millslocated in
Europe, including Charleroi and Cruset Loix. (Scorsone, Tr. 4890-91). CB&| currently procures nine percent
nickel steel from sourcesin either Europe or Japan, including NKK and Mitsui. (Scorsone, Tr. 4891).

Response to RFOF 3.31

Asdiscussed in CCRFF 3.28, Respondents’ finding relies upon the testimony of Mr. Rano, a
witness with no foundation to discuss CB& I’ s erection proceduresin the United States, and is
supplemented by the salf-serving testimony of Mr. Scorsone. Respondents present no documents to
corroborate the testimony of these two witnesses. As aresult, Respondents' finding lacks any relevant

support.
3.32 In the past, CB& | made an effort to locate an American supplier of 9% nickel steel. (Rano, Tr. 5897). Asa

result of that search, it became clear that there are "no credible suppliers of 9 percent nickel steel in the
U.S" (Rano, Tr. 5897).

Response to RFOF 3.32

As noted in CCRFF 3. 28, Respondents sole support for thisfinding is, once again, self-
serving tesimony from Mr. Rano, from a CB& 1 employee who has had no experience in the United
States LNG market.
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Respondents assartions are mideading in that they imply because dl LNG competitors may
have to import 9% nicke sted from abroad, CB& | would have no advantage over foreign LNG tank
congructors. The inner tank of an LNG tank, which requires 9% nickel sted, is just one component of
an LNG tank. The outer tank of an LNG tank, which is made of carbon stedl, aso must be fabricated.
CB&| has never suggested that it would fabricate the outer tank for aU.S. LNG project abroad. In
fact, aCB& | document reved s that the LNG tank for Cove Point had such extensive fabrication
requirements that CB& 1 had to utilize al three of its fabrication facilities and resort to subcontracting:
(“We are utilizing 3 different CB& | shops for manufacturing (Warren, Clive, & Houston) plus 5 sublet
locations [ 1'") (RX 602 at CBI 061611) CB&| has repestedly touted its
locational advantage over foreign LNG tank congtructors in its documents. (CX 1731 at 44-45; CX
1061 at 11). Potential LNG competitors have aso recognized that advantage that CB& | has because
it owns afabrication facility. ([ ], Tr. 1635-37, in camerg; | ], Tr. 4721, in camera).

3.33 Steel fabrication for LNG tanks is a simple process, involving the squaring, beveling, and rolling of
manufactured steel plate. (Rano, Tr. 5898). The fabrication process for LNG tanksis the same as that used
for other types of tanks, including water tanks, oil storage tanks, and L PG tanks. (Rano, Tr. 5898).

Response to RFOF 3.33

Respondents’ first assertion isincorrect in that it states that fabrication “is asmple process.”
The fabrication of a cryogenic tank is much more difficult than fabrication of an ambient-temperature
tank. For example, Mr. Hilgar of Air Products testified that the fabrication process for a LIN/LOX
tanksisa“particularly complex process.” (Hilgar, Tr. 1343-44). According to Mr. Hilgar, the
customer will have amgor problem on its handsif the pieces get to the field and they don't fit. (Hilger,
Tr. 1343-44). Air Products would want to prequaify afabrication subcontractor on a LIN/LOX
project. (Hilgar, Tr. 1368). Air Products considered it advantageous that prior to the merger both
CB&I and PDM could execute turn-key LIN/LOX jobs, without having to subcontract engineering,
fabrication, or field erection. (Hilgar, Tr. 1371-72).

Respondents’ second assertion isincomplete and mideading. Not every company that
congructs flat bottomed tanks has a fabrication facility that can fabricate LNG tanks. Matrix, the
second largest tank congtructor in the U.S., would need to spend about $2 million for alarge press and
alarge number of dyes and $2-3 million. for the automated blast and paint system to be able to
fabricate LNG tanks internally, to be competitive in the market place. (Newmeister, Tr. 1591, 1599).

334 In most cases, steel plate fabrication occurs near the mill where the steel plate is purchased. (Rano, Tr.
5899). Stedl mills generally have afabrication facility within them or associated with them. (Rano, Tr. 5899).
The steel millsin Europe and Japan, which provide nine percent nickel stedl, typically provide afabrication
service in which the stedl plates are squared, beveled, cut, rolled, and then exported to the job site.
(Scorsone, Tr. 4891-92).

Response to RFOF 3.34

Thisfinding isirrdevant because what happensin sted mills “generdly” has no bearing on the
fabrication of sted for LNG tanksin the U.S. What isrelevant isthat CB& | hasa U.S.-based
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fabrication facility, which would afford them a competitive advantage with the fabrication of sted onan
LNG project, and that other firms do not. Thisisasgnificant advantage for CB& |, as recognized by
the members of the [ ] partnership. ([ ], Tr. 1635-37, incamera; [ ], Tr.
4721, in camera). Respondents assartions are incomplete and mideading in that they imply that

CB& | would have no advantage over foreign LNG tank constructorson aU.S. LNG project. CCRFF
3.32.

3.35 PDM EC used three fabrication facilities located in Warren, Pennsylvania, Clive, lowa, and Provo, Utah.
(Scorsone, Tr. 4892). CB&I Industrial utilizes fabrication shopsin Houston, Texas and Provo, Utah.
(Scorsone, Tr. 4893). The water division uses the fabrication shopsin Clive, lowaand Warren,
Pennsylvania, however, CB&| Industrial uses those shops for storage tanks when it is geographically
convenient. (Scorsone, Tr. 4893).

Response to RFOF 3.35

Complaint counsdl agrees.

3.36 The nine percent nickel steel procured for the Cove Point LNG project and Puerto Rico LNG project was
fabricated in Europe and shipped to the job site. (Scorsone, Tr. 4893-94). Although CB&I had the
capability and the capacity to fabricate the steel for the Cove Point project at one of its fabrication facilities,
it chose to have it fabricated overseas because it was "less expensive." (Scorsone, Tr. 4894-95; see also
Glenn, Tr. 4118-19). Similarly, for the Bonny Island, Nigeria LNG project, CB& | fabricated the steel in Japan,
where it was purchased. (Rano, Tr. 5898-99).

Response to RFOF 3.36

Respondents assartions are incomplete and mideading in that they imply that CB&I would
have no advantage over foreign LNG tank constructors on aU.S. LNG project. As has been
recognized by competitors for U.S. LNG projects, CB& | has a U.S.-based fabrication facility, which
givesit an advantage over other firms. CCRFF 3.32. Glenn and Rano’ stestimony relating to sourcing
of fabrication is self-serving, irrdlevant and unrdiable. The source for the 9% nickel sted plate used on
the Bonny Idand project in Nigeriaisirrdevant to the topic of U.S. LNG projects.

3.38 CB&| owns approximately 90% of its equipment, however, it typically rents large cranes. (Scorsone, Tr.
4897). CB&I carriesthe cost of owning equipment whether or not it usesit. (Scorsone, Tr. 4897). The PDM
EC Division shared tools, equipment, and fabrication facilities with PDM's Water Division. (Scorsone, Tr.
4779).

Response to RFOF 3.38

Complaint counsdl agrees and emphasizes the importance of Respondents' finding. Because
“the PDM EC divison shared tools, equipment, and fabrication facilities with the PDM Weter divison,”
Complaint counsel seeks full divestiture of both the PDM EC and Water divisons.

Respondents’ incorrectly assert that “ CB&| carries the cost of owning equipment whether or
not it usesit.” (Scorsone, Tr. 4897). If CB&I isnot utilizing its equipment for the construction of an
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LT&C (Low Temperature and Cryogenic), it can utilize the same equipment
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for ambient-temperature tank projects, which makes equipment a variable cost for CB& 1. (Smpson,
Tr. 3005).

Moreover, Mr. Scorsone s testimony is directly contradicted by Mr. Glenn, who testified that
CB&I's*" preference is not to own the equipment. We do own some but the equipment is generally
available from athird party. We found that our cost is much lower if we can get if from athird-party.
We found that our cost is much lower if we can get it from athird party. They have a better chance of
having high utilization than we ve experienced in our own equipment.” (Glenn, 4122-3). As Mr. Glenn
testified, equipment represents a variable cost for CB& .

Accordingly, Respondents' variable cost is greater than Dr. Harris estimate. AsMr. Glenn
suggests, much of CB&I’s equipment represents a variable cost in the organization. (Glenn, Tr. 4122-
3; Smpson, Tr. 3005). As variable costs increase as a percent of the price, the contribution margin
decreases. The lower a contribution margin, the more profitable a price increase will be to a company.
(Simpson, Tr. 3019; CX 1642 at 2).

3.39 The next step in the construction of an LNG facility isto assemble alabor force. (Rano, Tr. 5905). CB&l's
strategy inthe U.S. isthe same as it is elsewhere in the world: CB&| recruits local labor, workers who live
less than 100 miles from the jobsite, to construct the facility. (Rano, Tr. 5906-07). CB&I will use asmall,
core team of 4-5 management employees, including a project manager and two or three key people to begin
the project. (Rano, Tr. 5917-18, 5952-53). The bulk of the labor force, however, will be locally recruited.
(Rano, Tr. 5917-18, 5952-53).

Response to RFOF 3.39

The sole source for Respondents’ finding is Mr. Rano. Mr. Rano has not worked on aU.S.
LNG project since 1974 and has never worked on a U.S. LNG project in an engineering or
management capacity. CCRFF 3.31. Consequently, Mr. Rano has no foundation to comment on how
labor is staffed for aU.S. LNG project.

Respondents assertions are incomplete and mideading in that they imply that CB&1 would
have no advantage over foreign LNG tank constructorson aU.S. LNG project. CB&I1’'s 2000 SEC
10-K dtresses the advantage the company has through its knowledge of local labor markets: "In
addition, the Company believesthat it isviewed asaloca contractor in anumber of the regionsit
services by virtue of itslong-term presence and participation in those markets. This perception may
trandate into a competitive advantage through knowledge of loca vendors and suppliers, aswell as of
locd labor markets and supervisory personnd.” (CX 1061 at 11).

Mr. Hall dso testified to the advantages CB& I’ s knowledge of the U.S. labor market brought
to the Memphis peak shaving project: “Now, asthe project went on, | did redize that this condtitutes a
congderable amount of market strength for any firm to have a relaionship with employees they can
bring from out of state and bring onto ajob. A lot of the foremen that were there were from Texas or
Louisanaor various oil country places that they brought in. . . . | think that they brought in alot of
expertise, alot of expertise that probably could not have been obtained localy. (Hall, Tr. 1797-98).
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Mr. Hall’ stestimony is also corroborated by documents from other customers. A[ ]
document notesthat “CB&I: Seethemsalves as‘metd erectors,’ and like to use their own,
internationaly mobile crews. This meansthey will not work wherelocal content hasto be too
high, or they do not have aloca partner.” (CX 693a 01 027, emphasis supplied). Because Mr.
Rano’ s testimony is uncorroborated and contradicted by both third-party documents, testimony from
witnesses, and CB& I’ s public statements, Mr. Rano’ s testimony is unreliable.

341 Field labor is very migratory and generally flows to where work is available. (Rano, Tr. 5917-18, 5953).
Many field laborers work for different companies depending on where work is available. (Rano, Tr. 5953-54,
5957).

Response to RFOF 3.41

Respondents assartions are incomplete and mideading in that they imply that CB& I would
have no advantage over foreign LNG tank constructors on a U.S. LNG project relating to the labor
component. CCRFF 3.40. PDM’s offering memorandum, stresses the vaue of its highly trained,
interna work force and contradicts the assertion that CB& | gains no advantage from its experienced
hourly workforce: “The Divison has over 800 hourly field workers who are responsible for
congtruction of facilitiesand PDM EC oversees dl phases of the congtruction work. The Divison's
employees are highly trained in safety, welding and erection and have an average of 10 years of
experience in the congtruction of storage facilities” (CX 385 at 13).

342 All field crew handsin the U.S., including those in the core group, are paid on an hourly basis. (Rano, Tr.
5953). Most of the touch-craft field labor and supervision is paid on an hourly basis. (Scorsone, Tr. 4896).
Construction supervisors are paid on asalaried basis. (Scorsone, Tr. 4896). CB&I carries the cost of
paying salaried field construction personnel whether or not they are used. (Scorsone, Tr. 4897).

Response to RFOF 3.42

Respondents' finding ismideading. The finding suggests that the coststo CB& | of “sdaried
fild congtruction personnd” are incurred whether or not these employees are used. Respondents imply
that these personnd represent afixed cost to CB& | whereas the evidence clearly showsthat they are
variable cost. (Simpson, Tr. 3005). Company documents reved that “ salaried field congtruction
personnel” can be moved to other field-congtruction projects if they are not used for the construction of
alow temperature and cryogenic tank construction project. (CX 1563 at CBI/PDM-H 4006729
(“FHeming, Paul [-] Move Paul to Houston and manage ABL project,” “Dillott, Fred [-] Spectrum
Adgtro Project or ABL”). Dr. Simpson testified that “since the employment of these individuas depends
upon the output at the company, they would clearly be avariable cost.” (Simpson, Tr. 3005-06, CX
1559).

Because Dr. Harris fails to take into account Respondents employment practices, he greetly
underestimates Respondents' variable cost. Dr. Harris incorrectly treats field erection as afixed cogt.
(Smpson, Tr. 3007-08). Asvariable costs increase as a percent of the price, the contribution margin
decreases. The lower a contribution margin, the more profitable a price increase will be to a company.
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(Simpson, Tr. 3018-9; CX 1642 at 2). As Respondents' testimony corroborates Dr. Simpson’s
beliefs regarding more variable costs for CB& 1’ s projects
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and lower contribution margins, any price increase for CB& I would be very profitable. (Smpson, Tr.
3018-21; CX 1641; CX 1642).

343 The next step in building a field-erected LNG tank isto construct the foundation. (Rano, Tr. 5920-21). CB&|
subcontracts the foundation work to a company with an expertise in concrete work, because concrete work
isnot a"core competency” of CB&I. (Rano, Tr. 5920-21). Sinceit isnot necessary for the subcontractor to
have extensive experience with LNG work, CB& | has used subcontractors with no prior experience in LNG
concrete work. (Rano, Tr. 5950-51).

Response to RFOF 3.43

Asfurther explained in CCRFF 3.28, Mr. Rano lacks foundation to testify regarding the
congtruction of LNG tanksin the United States. Mr. Rano has not worked on aU.S. LNG project
snce 1974 and has never worked on aU.S. LNG project in an engineering or management capacity.
CCRFF 3.31. Mr. Rano has no foundation to comment on how CB& | would execute the concrete
work for aU.S. LNG project.

345 CB&| has never self-performed the construction of concrete walls for field-erected LNG tanks; it has always
subcontracted this function to "competent concrete people.” (Rano, Tr. 5923). The concrete subcontract
on afull containment, field-erected LNG tank is"significant," and can amount to 40% of the value of the
work. (Rano, Tr. 5923). With respect to full containment tanks to be built in the U.S., CB&I has determined
that it will subcontract the concrete work for these jobs. (Rano, Tr. 5923-24).

Response to RFOF 3.45

The sole source for Respondents’ finding is Mr. Rano. Mr. Rano has not worked on aU.S.
LNG project since 1974 and has never worked on a U.S. LNG project in an engineering or
management capacity. Asfurther explained in CCRFF 3.28, Mr. Rano has no foundation to comment
on how CB& I would execute the concrete work for aU.S. LNG project.

Respondents’ finding is mideading in that it implies that there is a trend towards double and full
containment LNG tanksinthe U.S. Thereis no trend toward double and full containment LNG tanks
inthe U.S. CCRFF 3.11-3.14.

Moreover, Respondents assertions are incomplete and mideading in that they imply that CB&|
has no experience congtructing full containment LNG tanks. Respondents have ample experience
congtructing full containment LNG tanks in other parts of the world, as CB& | notesin its web-dSte.
(CX 1615; Glenn, Tr. 4190)

In fact, to better compete on full containment LNG tanks, in December 1999 CB&I formed a
new department in Plainfield to focus on the integrated execution of precontract and contract
engineering for al LNG, LPG, and other product tanks requiring concrete. (CX 1235 at CBI-HWH
015977). Theinitiative had postive results. A 2001 document references the full containment projects
and dtates “[r]ecent open tenders we have participated in have shown CB&I to have the most
economica design, sgnificantly in the concrete outer tank, where our dab, wall and roof thickness are
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well below those of our mgor competitors’ and “ CBI designed and built the world’ sfirst LNG tank,
the world' sfirst Pesk Shaving Plant, the world' s first Full Containment LNG Tank (Das Idand 1980's),
and has dway's been recognized as the industry leader. We have dso been recognized as the most
expendvein the industry. Not any more. Recent proposals and bid openings have shown we are the
price leader in FC LNG Tanks, and Terminals.” (CX 428 at CBI-E 009332-33).

3.46 The field erection process for an industrial tank involves erecting the structure in accordance with the plans
and contract specifications, and testing the work quality. (Scorsone, Tr. 4895-96). The construction of both
flat-bottom and LNG tanks involves rigging, which is the practice of attaching cables, slings, and ropes to
pieces and hoisting them into position. (Scorsone, Tr. 4897-98). Therigging "skill sets areidentical” for
both flat-bottom and LNG tanks. (Scorsone, Tr. 4898).

Response to RFOF 3.46

Respondents assertions are incomplete and mideading in that they suggest that the congtruction
of LNG tanksis no different than the construction of ambient temperature flat-bottom tanks. As
explained CCRFF 3.26 and recognized by LNG customers and competitors dike, the field erection of
LNG tanks requires very specidized Kills.

3.48 In order to weld afield-erected LNG tank, two different welding processes are used: (1) hand welding, in
which the welder holds the welding cable in his hand; and (2) submerged arc welding, which involvesthe
use of awelding machine. (Rano, Tr. 5930-31). These welding processes are not only used for LNG tanks,
but also for LPG tanks, water tanks, and oil tanks. (Rano, Tr. 5931).

Response to RFOF 3.48

Respondents assartions are incomplete and mideading in that they suggest that the welding of
LNG tanksis no different than the welding of ambient temperature flat-bottom tanks. Congtruction of
LNG tanks requires welders trained in procedures unique to welding 9% nickd sted (aspecid dloy
that is not widdly used), that can weld together the tank’ s large stedl pieces with a precison that
eliminates leaks. (Cutts, Tr. 2379; Kistenmacher, Tr. 881-82; ], Tr. 1628-29, in camera; Hdl,
Tr. 1792; JX 30 at 180-81 ([ ] Tr., in camera).

Mr. Cutts, avice presdent with ATV, statesthat LNG tanksare “. . . built out of fairly
sophigticated materids. You don't just weld them up any old way. And its actualy automated
equipment that you weld them up with. The equipment is quite expensive to develop. Y ou can go buy
it, but the stuff you buy has to be modified and tailored, and then you have to build procedures around
it. Soit'snot like you can go buy an automobile. It's unique equipment and the procedures that go
with that make it very unique. . . .” (Cuitts, Tr. 2379). Peter Rano, aCB&I Vice President, concedes
that CB& | consdersits welding procedures for LNG projects to be proprietary work product which it
does not want to fal into the hands of its competitors. (Rano, Tr. 6028).

3.49 All welders that work on afield-erected LNG tank for CB&I or anyone else in the industry must be certified
in accordance with ASME Section 9 -- the international code that governs certification of welders. (Rano,
Tr. 5931-32). In addition, customers and owners often require CB&| to re-certify and re-qualify weldersfor a
particular job. (Rano, Tr. 5932).
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Response to RFOF 3.49

Respondents' finding is mideading because it suggests that CB& | has no advantage over other
firmsin the congruction of Ing tanks because “dl welders . . . must be certified in accordance with...the
internationa code.” CB&I retains a cost advantage over other firms domesticaly because its welders
are located in the United States and are familiar with CB& | asaloca contractor. CB&1’s 2000 SEC
10-K dtresses the advantage the company has through its knowledge of locd labor markets. (CX
1061 at 11). Customers dso testify asto the advantages CB& | has through its knowledge of U.S.
welders with experiencein LNG projects. (Hall, Tr. 1797-98). CCRFF 3.39.

3.50 CB& | does not always use welders who have already been certified by any authority. (Rano, Tr. 5933). In
many cases, CB& | will train local workers with some aptitude for welding. (Rano, Tr. 5932-33). Prior
experience with welding nine percent nickel stedl is not a prerequisite for working on an LNG tank. (Seeeg.,
Rano, Tr. 6031-32). Workers with some welding experience can be trained and qualified to weld nine percent
nickel steel in 1-2 weeks, while workers with no prior welding experience can be trained in 2-3 weeks. (Rano,
Tr. 5947-48).

Response to RFOF 3.49 and 3.50

Respondents contradict themsalves. In RFOF 3.49, they claimed that “dl welders. . . must be
certified in accordance with ASME Section 9.” In RFOF 3.50, they claim that “CB&| does not dways
use welders who have dready been certified.”

The sole source for Respondents’ finding isMr. Rano. Mr. Rano has not worked onaU.S.
LNG project since 1974 and has never worked on aU.S. LNG project in an engineering or
management capacity. CCRFF 3.31. Mr. Rano has no foundation to comment on how CB& 1 would
daff aU.S. LNG project with welders. The manner in which CB& | staffed its LNG project with
weldersin Nigeria has no bearing on how CB& I would staff aU.S. LNG project with welders.

Respondents' finding is mideading because it implies that the welding techniques needed to
construct an LNG tank are easy to learn. Numerous customers and LNG competitors testified that
welding 9% nickel requires specia techniques and training. CCRFF 3.48.

Respondents assartions are incomplete and mideading in that they imply that CB&I would
have no advantage over foreign LNG tank constructors on a U.S. LNG project with respect to hiring
welders. CCRFF 3.40. CB&I dtates its welding expertise congtitutes a competitive advantage. A
CB& | due diligence report on PDM’ s construction practices states that “ CBI has some of the best
weldersin theindudtry . . . Over the years CBI has felt that our welding expertise is one of our core
strengths.” (CX 1357 at CBI-H 4000270-271).

351 The other types of work needed to construct the steel portion of an LNG tank -- steel erection and non-
destructive examination/quality control -- are identical to tasks that are done for every cylindrical tank.
(Rano, Tr. 5945). In many cases, the workers necessary to perform these tasks cannot be found -- they are
trained. (Rano, Tr. 5945).
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Response to RFOF 3.51

The sole source for Respondents finding isMr. Rano. Mr. Rano has not worked on aU.S.
LNG project since 1974 and has never worked on a U.S. LNG project in an engineering or
management capacity. CCRFF 3.31. Mr. Rano has no foundation to comment on how CB& 1 would
gaff aU.S. LNG project with workers to execute the sted erection and non-destructive
examinaion/qudity control of an LNG tanks.

Respondents assartions are incomplete and mideading in that they suggest that the construction
of LNG tanksis no different than the congtruction of ambient temperature flat-bottom tanks. CCRFF
3.26.

3.52 The LNG tank market is a "worldwide market" in which afew LNG contractors compete against each other
all over theworld. (Eyermann, Tr. 6994; J. Kelly, Tr. 6262). [ ]
(I ], Tr.6091). [
1( 1, Tr. 6091). El Paso agreesthat the LNG businessis

an "international business' in which "no one participant controls the market." (Bryngelson, Tr. 6160).

Response to RFOF 3.52

Complaint Counsdl agrees that Respondents and other LNG tank suppliers compete against
each other internationdly, and have done so for decades, but competition is also locaized.

Thisfinding is mideading and incomplete. Messrs. Eyermann and Bryngelson have an
international view of the LNG market because they have no experience with an LNG project in the
United States, and lack information about pre-merger competition in the United States. (Eyermann, Tr.
7025; Bryngelson, Tr. 6228-9).

[ ], tedtified that if an LNG fadility isto be built “in the
U.S, then generdly it'sbeen PDM or CB&I. If it'sinternationa, then the internationd players
get to play. In Japan, it's been amost dl Japanese. In Koreg, it's been the Koreans.” ([ 1,
Tr. 699).

Dr. Smpson compiled aworld map documenting al locations where LNG tanks have been
constructed and which firms have congtructed each tank. (CX 1649). Dr. Smpson’'s analyss showed
that “The U.S. builders get the jobs in the U.S,, the Asian builders, the Korean and Japanese builders,
get the jobs in Japan and Korea, the European builders tend to get the jobs in Europe. And that —and
in some aress like Nigeria and the Middle East and India, that the winner could be a Japanese firm,
U.S. firm, or a European firm. So, this document is consstent with LNG tank builders having a home
court advantage.” (Simpson, Tr. 3227-8; CX 1649 at 1; RX 738 a FTC 001535 ([ ], Dec)) (
“A contractor for LNG projects has an economic advantage in the country in which it is located,
because there are cost savings when operating in a customer’ s home base” (RX 738 at FTC 001535 ([

], Dec.), emphasis supplied)).
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CB&I'sannud 10-K filings with SEC make the same point. Inits 2001 10-K, CB&|
represents to its investors that “ Because of our long-standing presence in numerous markets around the
world, we have a prominent position asa local contractor in those markets.” (CX 1033 at 4
(emphasis supplied)). CB& 1 management believesthat CB& 1 isa*leading competitor in its markets,”
and that “it isviewed asalocal contractor in anumber of regionsit services by virtue of itslong-term
presence and participation in those markets. This perception may trandate into a competitive
advantage through knowledge of local vendorsand suppliers, aswell asof local labor markets
and supervisory personnel.” (Id. at 8; CX 1061 at 10-11; CX 1032 at 8; CX 1575 at 6-7
(emphasis supplied)). CB&I’s* competitive advantage through knowledge of locd vendors and
suppliers, aswell as of loca labor markets and supervisory personnel” underscore the significant
barriers that make entry into the United States market not easy. CCFF 291-4109.

Given its*“prominent position asaloca contractor” and “competitive advantage’ as aresult
thereof, it is not surprising that Respondents are the only firms that have built LNG tanks in the United
States since 1975. (CX 853 at PDM-HOU011488; CX 154 at CBI-PL002958, 002961; CX 125 at
PDM-HOU 2017162-7169).

3.53 Demand for LNG in the United States has been very small over the past 20 to 30 years. (Glenn, Tr. 4091;
Carling, Tr. 4513; J. Kelly, Tr. 6263). The U.S. has been the |east active market for the sale of LNG tanks
worldwide. (Scorsone, Tr. 4859). Most of the LNG tanks in the world have been sold in Japan and Korea.
(Scorsone, Tr. 4859).

Response to RFOF 3.53

Demand for LNG in the United States has not been “very small.” There have been four LNG
import terminals constructed in the United States since the 1970s, dl of which were constructed by
Respondents. (CX 853 at PDM-HOU011488; CX 154 at CBI-PL002958, 002961). There were
about 90 LNG peak shaving plants built in the United States, al but two of which were congtructed by
Respondents. (CX 228 at CBI-PL046034; CX 125 at PDM-HOU 2017162-7169).

Demand for LNG tanks has not been so “very smdl” to stop TKK and Whessoe from trying to
beat Respondents for the LNG tank project in 1994 for Memphis Gas Light & Water (CCFF 930
944) or Whessoe from trying to beat Respondents for the recent LNG tank projectsfor [ ] (CCFF
831-882). TKK and Whessoe failed to enter the United States market because of the significant entry
barriers that made their prices sgnificantly higher than Respondents' prices, not alack of demand for
LNG tanks. (Id.; CCFF 291-419).

354 [ 1 (1 Tr. 4683).

For the reasons stated in Complaint Counsel’ s Response to RFOF 3.53, Respondents
mischaracterize the robust level of activity in the United States LNG market. Respondents' reliance
upon Mr. Jolly is misplaced snce he believed [ ] but
clearly there was active congtruction of LNG tanks by Respondents in the United States before 2001.
([ ], Tr.4701-2, in camera).
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355 CB&| believes that the global demand for LNG isrising and will continue to rise over the next 10 to 20 years.
(Glenn, Tr. 4090). Demand for LNG facilities has increased since the 1990s, as a number of companies are
developing LNG import terminalsin the U.S., Caribbean, and Mexico. (Scorsone, Tr. 4934). Inthe U.S., LNG
demand has exceed supplies, causing pricesto rise, so CB&| believes demand isrising and will continue to
rise over the next 10 to 20 years, dueto rising gas prices. (Glenn, Tr. 4091).

[
1Q 1, Tr. 699).

Response to RFOF 3.55

For the reasons stated in Complaint Counsel’ s Response to RFOF 3.53, Respondents
mischaracterize the robust leved of activity in the United States LNG market, and therefore, dso
mideadingly suggest that any “risg’ in demand since the merger will trigger increased entry into the
United States market. Foreign LNG tank suppliers attempted to enter the United States market before
the merger but failed because of the sgnificant entry barriers and competitive advantages enjoyed by
Respondents, not because of alack of demand for LNG tanks. CCFF 291-419 (entry barriers and
Respondents competitive advantages), 831-882 ([  ]), 930-944 (1994 Memphis project). These
ggnificant entry barriers and CB& I’ s competitive advantages remain in place today. Asaresult, of the
11 new LNG projects announced recently, CB& | has won or has the inside track on winning at least
gx projects (CMS, [ ] (three projects), El Paso, Poten & Partners), a chance of winning in four other
projects (Y ankee Gas, Freeport LNG, Calpine and Williams/Dominion Resources), and has refused to
submit pricing in atimely manner in the 11th project (Dynegy). CCFF 581-91.

B. THERE ARE NO VIABLE ALTERNATIVESTO CB&I IN THE LNG

MARKET
356 [
1 1, Tr.726-27;[ ], Tr.4683).
Respondents’ finding mischaracterizes the record. Prior to the acquisition, [

], but found that they were uncompetitive compared to CB&1 or PDM. When
asked if ] had ever “tried to enter the U.S. LNG market prior to CB& I’ s acquigition of
PDM,” [ ] responded “Wéll, actualy we were not invited. We had no choice” ([ ], Tr.
4757).

Furthermore, Foreign firms—e.g., Whessoe and TKK —did in fact “look at the U.S. market”
and sought to beat Respondents (unsuccessfully) for an LNG project in 1994 for Memphis Light Gas &
Water (CCFF 930-944) and for LNG projects beginningin 1998 for [ ]. CCFF 831-882.

1. Skanska/Whessoe Has Not Entered the U.S. LNG Mar ket

357 Skanska AB ("Skanska') is one of the world's largest construction groups, and is a well-established
Swedish based civil contractor that has operated internationally for more than 50 years. (RX 839, at 4/17;
RX 870, at 25/138). In 2002, ENR ranked Skanska as the number one contractor in the world. (RX 736, at
1/17). Skanskaearned an annual revenue of more than $14 billion in 2001. (RX 736, at 1/17). ENR ranked
Skanska Inc., asubsidiary of Skanskalocated in Whitestone, New Y ork, as the third best contractor in the
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United States. (RX 737, at 1/16). In August of 2000, Skanska acquired Whessoe International ("Whessoe™).
(RX 770, at 33/49).

Response to RFOF 3.57

Skanska, a company that has done business al over the world for more than 50 years, did not
grow to become a $14 hillion company overnight, and yet, since 1975, Skanska has not built asingle
LNG tank in the United States. CCFF 129-130.

Respondents’ reliance on ENR’ s rankings is mideading for at least two reasons. Fird, ENR's
rankings are based on “congtruction revenue’ for 2001, not which firmisthe “best contractor” as
Respondents state. (RX 737 at 1). Second, ENR’s rankings based on revenues do not provide
meaningful information about the tate of competition in the relevant product markets in the United
States. Based on 2001 “ construction revenue,” ENR ranks Skanska third and CB& | 41st. (RX 737
a 1, 2). However, based on market shares of LNG tanks constructed in the United States,
Respondents are ranked first and second, while neither Skanska nor its subsidiary Whessoe appear in
therankingsat al. CCFF 129-150.

3.58 Whessoe is a 200 year old engineering and construction firm with awell established reputation in the
international LNG business. (RX 908, at 1/19). Whessoe has had continuous involvement in the LNG
industry for more than 40 years. (RX 839, at 2/17). Whessoe has been involved in various aspects of LNG
storage for facilities including an 80,000 M3 LNG tank in Trinidad; two (2) 150,000 M3 LNG tanksin Dahl,
India; one (1) 105,000 M3 LNG tank in Cartagena, Spain, and LNG storage in Greece and Algeria. (RX 839, at
5-8/17).

Response to RFOF 3.58

Respondents’ finding is only supported by puffery taken from Whessoe' s company profiles. As
noted in CCRFF 3.59, thistype of information is unreliable and immaterid.

Whessoe has had “ continuous involvement in the LNG industry for more than 40 years,” and
yet, since 1975, Whessoe has never built asingle LNG tank in the United States. CCFF 129-130.

Mr. Eyermann of Freegport LNG admitted that an LNG tank supplier’ swork in one country is
“not rlevant” to its work in another country, including price comparisons. “you cannot possibly
compare an LNG tank built in Dabhal, Indiawith an LNG tank in Maaysiawith an LNG tank on the
Gulf Coast of Texas. . . Itisnot relevant to know the price of an LNG tank in Fregport or in Maaysia
to know what your tank in Freeport will cost. Ther€ sjust no comparison.” (Eyermann, Tr. 7071).

It is mideading to date that Whessoe' s “reputation” in the LNG businessis“well established.”

Whessoe' s recent record on LNG projectsis spotty and may have dready deterred United States
customers from viewing Whessoe as a viable competitor.
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On the Dabhal, India project for Enron, CB& | replaced Whessoe on construction of the fourth
LNG tank because of concerns about Whessoe' s ability to complete the firgt three tanksin atimely
manner. (CX 301 at CBI/PDM-H4002566 (Whessoe was teamed with Punj Lloyd).

On the Atlantic LNG project in Trinidad, Bechtel precluded Whessoe from bidding on the third
LNG tank citing Whessoe' s poor performance on congtruction of the first two tanks. (IJX 32 at 57-58
(Rapp, Dep.)). Skanska “tried hard to convince Bechtel to dlow them to bid,” but was unsuccessful;
Bechtd did not believe that “they [ ] are adifferent company now, and should not
be judged by past Whessoe problems.” (CX 135 at CBI 009268-HOU, in camera).

[
] (CX693a[ ]01028). [ ]madethis

observation in connection with an analys's of possible contractorsfor its | ] upcoming LNG facility
projects. [ ] has since entered sole-source negotiations with CB&I. (Glenn, Tr. 4180).

PDM noted Whessoe' s higtorically poor performance in communications with consultants. In
August 1999, L uke Scorsone wrote that he expected a potential customer, Unocal, to look favorably
upon PDM relative to Whessoe on a project, “given that Noell Whessoe has performed poorly at
Trinidad and Dabhol.” (CX 115 at PDM-HOUOQ17554).
Another PDM grategic planning document notes that “Noell-Whessoe is the weakest performer.” (CX
107 at PDM-HOUO005016).

3.59 Skanska/\Whessoe is now poised as a specialist EPC company combining contracting and risk management
with engineering and design skills to offer its clients a complete package in the design and construction of
facilities for cryogenic gas storage and handling. (RX 870, at 5/138). [

1 (I 1, Tr.4699). Fromits UK base, Skanska/\Whessoe
operates worldwide to design and build LNG tanks and terminals. (RX 870, at 5/138).

Response to RFOF 3.59

As support for RFOF 3.59, Respondents cite material printed from SkanskalWhessoe' s
website on October 31, 2002, Skanska' s 2001 Annua Report, and testimony from awitnesswho is
neither a customer nor an employee of Skanska to know what |

]. (RX 870). Nothing in the materials cited by Respondents in RFOF 3.59 discuss
Skanska/Whessoe' s ahility to compete in the United States to the same extent as PDM.

There is no evidence that the materials were even reviewed by CB&I. RX 870 was printed on
October 31, 2002, two weeks before the commencement of this hearing. Mr. Scorsone admitted that
he could not recall whether Respondents actualy maintained afile of press releases concerning the
activities of foreign LNG suppliers (Scorsone, Tr. 5096). Mr. Scorsone further admitted that the press
releases rdating to joint ventures with foreign LNG tank suppliers were received from attorneys, and
tetified that if he ever did receive these reeases in the course of business, he “probably threw them
out.” (Scorsone, Tr. 5097).
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Asexplained in greater detail in Complaint Counsel’ s Response to RFOF 3.95, thereisaso no
evidence tha the materids had any impact on CB&|I bidding or pricing strategies.

3.60 Skanska/\Whessoe offers a combination of skills for the LNG and associated markets that "few can rival."
(RX 870, at 6/138). Skanska/Whessoe combines the engineering and construction skills of Skanska
Construction with the design, engineering and procurement skill of Whessoe International Skanska.
(RX 870, at 6/138). The result isasingle company that offers this specialist market atotal capability to take
a project through from inception to completion. (RX 870, at 6/138). Thislump sum turnkey capability is
backed by the worldwide financia and technical strengths of the Skanska group. (RX 870, at 6/138).

Response to RFOF 3.60

Thisfinding rdies on the same evidence as RFOF 3.59 and isincomplete and mideading for the
reasons noted in Complaint Counsel’ s Response to RFOF 3.59.

3.61 Skanska/Whessoe set new records for LNG storage tank design and construction by concurrently building
three of the worlds largest LNG tanks, including air-lifting the 77 ton roofs, within a six month overlap. (RX
870, at 6/138).

Response to RFOF 3.61

Similar to RFOF 3.59, this finding relies on puffery. Respondents finding isincomplete and
mideading for the reasons noted in Complaint Counsdl’ s Response to RFOF 3.59. Moreover,
Skanska/Whessoe' s reputation to design and construct LNG tanksiis tarnished by its poor performance
on the Indiaand Trinidad LNG projects as noted in Complaint Counsel’ s Response to RFOF 3.58.

3.62 Skanska/\Whessoe engineers have coordinated a number of the original patents for the LNG storage
industry. (RX 870, at 9/138). These engineers continue to sit on code committees that drive the LNG
industry forward towards technical excellence. (RX 870, at 9/138).

Response to RFOF 3.62

Thisfinding rdies on the same evidence as RFOF 3.59 and isincomplete and mideading for the
reasons noted in Complaint Counsel’ s Response to RFOF 3.59.

3.63 Skanskais clearly one of the largest contractors in the world and one of the top buildersin the United
States. (l1zzo, Tr. 6496).

Response to RFOF 3.63

Thisfinding is incomplete for the reasons noted in Complaint Counsel’ s Response to RFOF
3.57. Skanska sSize asagenerd contractor says nothing about its competitivenessin the LNG market
in the United States, where Respondents together have built dl of the LNG tanks since 1975 and
Skanskal\Whessoe has built none.

3.65 Freeport LNG understands that Skanska/Whessoe teamed with Black & Veatch for the Dynegy project.
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(Eyermann, Tr. 6986-87). In June 2001, Freeport LNG received aletter from Black & Veatch it which it
indicated that it had formed an alliance with Whessoe to build LNG tanks in the Western Hemisphere.
(Eyermann, Tr. 6992; RX 935, at CHE0357) (state of mind). Based on this document, Eyermann believes that
Black & Veatch and Whessoe are "serious and trying to compete.” (Eyermann, Tr. 6992; RX 935, at
CHEO0357) (state of mind).

Response to RFOF 3.65

Mr. Eyermann is an employee of Fregport LNG, not Skanska/\WWhessoe or Black & Veatch
and, therefore, lacks foundation to testify about Skanska/\Whessoe or Black & Veatch. The cited
“date of mind” evidence about the purported “aliance’ between Whessoe and Black & Vestchisjust
that and nothing more; the exhibit was not offered or admitted for the truth of the matter asserted
therein,

Moreover, timely, likely and sufficient entry is not established just because a customer believes
that Whessoe is * serious and trying to compete.” There is no evidence that Skanskal\Whessoe has
restrained CB& I’ s pricing to the same extent as PDM, and therefore, Whessoe' s attempts to compete
for Fregport LNG'’ s business does not satisfy Respondents' burden to prove that effective entry has
occurred.

3.66 [

1 D.

Response to RFOF 3.66

Itisirrdevant that [

] (in camera). Preload last built an LNG tank in the United Statesin 1971. (CX 125 at
PDM-HOU2017164). Preload’s concrete technology isa*“very costly design and [would] not be a
competitive design to the tanks that the other people could build.” (Price, Tr. 550; see also Hdll, Tr.
1817). [

1 ( ], in camera).

Respondents’ finding is mideading in that it implies that there is atrend towards double and full
containment LNG tanksin the U.S. Because there is no trend toward double and full containment
LNG tanksin the U.S, Skanskal\WWhessoe's | ] isirrdlevant. CCRFF
3.11-3.14.

Even if there were a trend towards double and full containment tanks, Respondents assertions
are incomplete and mideading in that they imply that CB& 1 has no experience congtructing full
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containment LNG tanks. Respondents have ample experience congtructing full containment LNG tanks
in other parts of the world, as CB&I notesinitsweb-ste. (CX 1615; Glenn, Tr. 4190)

In fact, to better compete on full containment LNG tanks, in December 1999 CB&I formed a
new department in Plainfield to focus on the integrated execution of precontract and contract
engineering for al LNG, LPG, and other product tanks requiring concrete. (CX 1235 at CBI-HWH
015977). Theinitiative had postive results. A 2001 document references the full containment projects
and dtates “[r]ecent open tenders we have participated in have shown CB&I to have the most
economica design, sgnificantly in the concrete outer tank, where our dab, wal and roof thickness are
well below those of our mgor competitors’ and “ CBI designed and built the world' sfirst LNG tank,
the world' s first Pegk Shaving Plant, the world' s first Full Containment LNG Tank (Das Idand 1980's),
and has aways been recognized as the industry leader. We have aso been recognized as the most
expensve in the industry. Not any more. Recent proposas and bid openings have shown we are the
price leader in FC LNG Tanks, and Terminals.” (CX 428 at CBI-E 009332-33).

367 [ 1 D[
1( 1) (state of mind).
Response to RFOF 3.67
CB&I’'s"gate of mind” about [ ] isjust that and nothing
more; the cited testimony was not offered or admitted for the truth of the matter asserted therein. There
isno evidence that | ] Tothe contrary,

when asked if the inner tank will be concrete, Mr. Andrukiewicz of Y ankee Gas testified that a
preliminary report from one of its consultants discussed a concrete inner tank, but a concrete inner tank
is“not what has to be specified aslong as the tank design that is ultimately proposed...meets the Sting
requirement...at thistime we' ve made no commitment on tank design.” (Andrukiewicz, Tr. 6464-
65) (emphasis supplied).

CB&I’s own business records state that “Y ankee Gas was beginning to redlize that concrete
inner tanks were not common and not the norm and that more conventiond designs using sed asthe
product container were equaly as safe (or safer) and probably less expensive. Y ankee Gas agreed to
do their best to get the concrete inner tank requirement removed.” (CX 1507 at CBI 059484).

As shown in CCRFF 3.66, CB& | has access to its own more “economica” concrete tank
technology, and isfully skilled in the condruction of double and full containment tanks.

3.68 Skanska/Whessoe endeavored, and interviewed with Dynegy, to become the EPC contractor for the
Hackberry facility. (Puckett, Tr. 4547). Skanska/Whessoe was ultimately successful as Dynegy awarded it
the EPC contract (Puckett Tr. 4547). Dynegy decided to bid the LNG tank portion of the project separately
and Skanska/Whessoe submitted a bid to win this portion of the project aswell. (Puckett, Tr. 4543-44,
4556). [

1 ( D[ 1 (
D.
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Response to RFOF 3.68

Thisfinding is incomplete and mideading for two reasons.

Frg, Respondents must demondrate that new entry is likely to occur in atimely and sufficient
manner to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed
to do so. Timely, likely and sufficient entry is not established just because Skanskal\Whessoe won an
EPC contract. Respondents do not cite any evidence that Skanskal\WWhessoe will likely restrain
CB&I’s pricesto the same level as PDM did before the merger. Winning an EPC contract is not the
same as acting as an effective price restraint on CB&I1. As explained in Complaint Counsd’s Response
to RFOF 3.95, the post-merger evidence — consisting of Respondents statements to the public and its
employeesin SEC filings, investor presentations, and ordinary course of business documents, together
with higher prices to customers — demondrate that foreign firms have not restrained CB& I's market
power. Absent evidence of an ability to restrain CB& I’ s market power, Skanska/\Whessoe is not an
entrant who satisfies Respondents burden of proving that timely and sufficient entry has occurred or is
likely to occur.

Second, the Dynegy story is hardly an example of sufficient entry; rather, it is an example of an
anticompetitive effect. First, CB& I persagtently refused to bid except on terms that would permit it to
earn higher margins— a bidding structure that Dynegy desired to avoid through competitive bidding.
Second, CB& I’ s deliberate refusd to bid under Dynegy’ s rules forced Dynegy to incur higher prices by
turning to higher-cost foreign LNG firms like Skanskal\WWhessoe.  Skanska/\Whessoe “won” the EPC
portion of the Dynegy project [ ] only because CB& refused to
participate in the bidding.

(1) In order to maximize competition and obtain the best price, Dynegy chose to “break the
project up into pieces’ and use a competitive bidding process rather than let one firm handle dl phases
of the project on aturnkey basis. (Puckett, Tr. 4543-46). CB&| refused to bid on the EPC portion of
the project if it could not construct the facility on aturnkey badis, i.e., be the entity that would perform
the EPC function, including sdecting the LNG tank supplier, and the entity that supplied the LNG
tanks. (Glenn, Tr. 4242; Puckett, Tr. 4570; CX 139 at CBI 019781-HOU). CB&I wanted aturnkey
project because “[tJurnkey, design build projects typicdly return higher margins than stand alone
storage tank projects.” (CX 660 at PDM-HOUO005013; Scorsone, Tr. 2812-13; CX 431 at 46
(Glenn, Dep.)). CB&I told Dynegy that [

] (CX 139 a CBI 019779-HOU in camera).

Acceding to CB& I’ s ultimatum would have denied Dynegy the fruits of competitive bidding.
Dynegy reasoned that CB& | could not be expected to “provide a competitive price for the LNG tank,
given that this scope would be self-performed by CB&1.” (CX 516 at CBI 019867-HOU). Dynegy
“wanted to maintain competition on the [ ] tanks, because they’ re such abig cost component of
the project.” (Price, Tr. 609-10). If CB&I became the EPC contractor for the Hackberry project it
would not alow competitive bidding of the LNG tanks. (Glenn, Tr. 4242). Dynegy chose Skanska as
the EPC contractor because Skanska agreed that the LNG tank supplier would be selected from a

32



competitive bidding process open to multiple suppliers, not just itself. (CX 138 at CBI 019913-HOU).

Inlate 2001, Dynegy solicited tank pricing from CB&I, TKK/ATV, Technigaz, and
SkanskalWhessoe. (Puckett, Tr. 4552-53). Black & Veatch, Dynegy’s consultant, was eager to have
CBI’ s bid because of “concerns that if we do not have a domestic tank price for that project that the
pricesthat [ ] would receive for those tanks would be higher.” (Price, Tr. 622). CB&I refused to
submit its LNG tank pricing information. (CX 517 at CBI 019784-HOU). CB&| advised Dynegy that
it would submit a price for the LNG tanks only “directly to Dynegy” and that the bid would only be“a
lump sum, firm fixed price proposa for the total EPC scope of the project.” (CX 517 at CBI 019784~
HOU). Dynegy rejected CB&I’s conditions, and CB& | chose not to submit abid for the LNG tanks.
(CX 518 a CBI 019777-HOU; Puckett, Tr. 4556-7; Glenn, Tr. 4248).

Because CB& | refused to bid, Dynegy was “very concerned” about “maintaining competition”
for the LNG tank. (Price, Tr. 609). Dynegy attempted to persuade CB& to rethink its position and
offered a procedure whereby CB& 1’ s and other tank bids would be evauated by someone other than
Skanska. (CX 518 at CBI 019777-HOU). By thetime CB&| changed its mind, it wastoo late.
Dynegy felt compelled to decline CBI’ s offer to bid “due to both the timing . . . it was so late in the
bidding cycle in that we had received bids; if | recdl, that | did not fed it would be fair to the other
bidders.” (Puckett, Tr. 4572).

(2) Dynegy and CB& | each observed that Dynegy [
] (CX 1528 at
CBI 071381 in camera; CX 138 at CBI 019913-HOU in camera). [

] (CX 1528 at CBI 071381 in camera).

Dynegy’s consultant, Brian Price of Black & Vestch, wasinvolved in the bidding for the
Memphis project in 1994 and has first-hand knowledge about the higher prices of foreign suppliers.
There, Black & Vesatch partnered with TKK against CBI, PDM and Lotepro/Whessoe. TKK'sLNG
tank price was at least 43% higher, and Whesso€' s price was at least 59% higher than CB&I’s and
PDM’stank prices. CCFF 937. Based on his experience on the Memphis project and industry
knowledge, Mr. Price expressed “concerns’ that the price Dynegy will pay for the LNG tanks would
be “higher” usng Skanska/\Whessoe or some other foreign firm than if CB& I had been sdlected.
(Price, Tr. 590, 622).

3.69 In June of 2001, Skanska/Whessoe responded to an inquiry from Y ankee Gas' consultant CHI Engineering
concerning the Waterbury peak-shaving facility. (Andrukiewicz, Tr. 6445; RX 4, at 2/4). Skanska/\Whessoe
sent CHI Engineering information regarding the Waterbury facility that included: preliminary design
solutions; preliminary design data sheets complete with design drawings; and pricing information.
(Andrukiewicz, Tr. 6445; RX 4, at 2/4).

Response to RFOF 3.69

Entry isnot timely, likely and sufficient just because Skanska'\Whessoe sent CHI Engineering
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some “preliminary” materid. Moreover, CB&I isin negotiations with Y ankee Gas to become the
turnkey EPC contractor, and if successful, would likely award the LNG tank supply contract to itself
rather than Skanska/\Whessoe. (CX 1507 at CBI 059484; see also CX 787 at CBI 065244, in
camera) ([

1)

3.70 [
1 ], Tr. 6284).

Response to RFOF 3.70

Complaint Counsdl agrees that [
] Respondents finding isincomplete, however, because it failsto note that CMS decided to
award the contract to CB&I | ] (Glenn, Tr. 4399). [
] demongtrates that Skanksa/\Whessoe cannot provide timely, likdly and sufficient
entry.

371 [
1 D[

1 D.

Response to RFOF 3.71

Complaint Counsdl agrees that [
][ ] decisonto enter into sole-source negotiations with CB& | over Skanska/\WWhessoe's
budget priceto[ ] demondgtrates that Skanksa/\Whessoe cannot provide timdly, likely and sufficient

entry. ([ D

3.72 In August 2002, Skanska/Whessoe had a meeting with Freeport LNG to discuss contracting strategies and
general tank designs for the Freeport LNG project. (Eyermann, Tr. 6983). Skanska/\Whessoe provided
Freeport LNG with marketing materials. (Eyermann, Tr. 6983). Freeport LNG believes Skanska's worldwide
LNG director expressed interest in competing for the Freeport LNG project and other LNG projectsin the
United States. (Eyermann, Tr. 6981-82). Freeport LNG knows that Skanska/Whessoe has built LNG tanksin
Dabhal, India, Trinidad, and Greece, and that Whessoe did a"very good" job on the Dabhol project.
(Eyermann, Tr. 6980-81).

Response to RFOF 3.72

It isirrdevant that Skanskal\Whessoe had a* meeting” with Freeport LNG. Entry isnot timely,
likely and sufficient just because Skanskal\Whessoe had a meeting with a potentia customer.

SkanskalWhessoe may never build an LNG tank for Freegport LNG because Freeport LNG is
not “sure’” whether the LNG project will ever come to fruition or even if bids from Skanska/\Whessoe
and other firmswill ever be sought. (Eyermann, Tr. 7043-44).



It isdso irrdevant that Skanska/\Whessoe has built LNG tanksin India, Trinidad and Greece.
As Mr. Eyermann testified, the “ price of an LNG tank has very many factors. It depends on the size,
on the location, on the foundation, and there are so many facetsto it that you cannot possibly compare

an LNG tank built in Dabhal, Indiawith an LNG tank in Maaysawith an LNG tank on the Gulf Coast
of Texas” (Eyermann, Tr. 7071).

3.73 A Skanska/Whessoe sales representative told Nigel Carling that Skanska/Whessoe is "keen to enter the
[ ] market." ([ D.
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Response to RFOF 3.73

It isirrdevant that Skanska/\Whessoe told Mr. Carling about its desire to enter the United
Staes. Entry isnot timely, likely and sufficient just because Skanska/\Whessoe told somebody thet it is
“keen” to do something.

3.75 Dynegy is aso satisfied that Skanska/\WWhessoe has the necessary reputation, the ability to do the requisite
fabrication and field erection and the ability to manage the actual construction of the LNG tanks for the
Hackberry facility. (Puckett, Tr. 4557-58). Dynegy is also satisfied that Skanska/\Whessoe will be capable of
meeting the necessary United States codes and standards. (Puckett, Tr. 4551). [

1 D).

Response to RFOF 3.75

Respondents mideadingly suggest that Dynegy is“sdtisfied” with Skanskal\Whessoe, when in
fact, Dynegy has reason to be concerned that it is paying a higher price for LNG tanks with
Skanska/Whessoe than if CB& | had not refused to submit price quotes. As explained in greater detail
in Complaint Counsel’s Response to RFOF 3.68, Dynegy isrelying on Black & Vestch to advise
Dynegy on the LNG tanks bids. Brian Price, Black & Vegtch’'s Vice Presdent for LNG technology,
based on his experience on the Memphis project and industry knowledge, has * concerns’ that the price
Dynegy will pay for the LNG tanks would be “higher” usng Skanska/\Whessoe or some other foreign
firm than if CB&| had been selected. (Price, Tr. 590, 622).

Dynegy has reason to be concerned that the price that it is paying to Skanska/\Whessoe s
higher than the price it would have paid if CB& I and PDM had been competing for the project.
According to Mr. Price, Dynegy developed its budget for the Hackberry project based on pricing
information from Whessoe, aforeign supplier with higher cogtsthan CB&I. (Price, Tr. 602-3).
Whessoe' s pricing was further cushioned becauise it took into account the higher business risks that
Whessoe would have on itsfirst project in the U.S. (Price, Tr. 608-9, 590). The fact that foreign firms
may have met thisleve of "satisfaction,” for Dynegy, a company that does "'not have the staff,
experience or knowledge to andyze the bids | ] and make an informed sdlection,” tells
nothing about the ability of these firms to compete with CB&I1. (CX 138 a CBI 019913-HOU).

In fact, a comparison of Whessoe's LNG tank price before the acquistion with Whessoe's
price for an identica tank post-acquisition shows that Dynegy is paying amuch higher price than it
would have if PDM had not been acquired. According to Mr. Price, the pricing that Dynegy used to
determine its budget for its 160,000 cubic meter full containment tank wasa[ ] million price quote
from Whessoe. Dynegy used Whessoe' s price to satisfy itself that the bids for the Hackberry project
were within the “ expected price range.” (Puckett, Tr. 4540, 4557; Price, Tr. 602-3). Only four years
earlier, Whessoe had submitted a“bid” of [ ] million for an identical full containment tank to[  ].

(CX691la|[ ]02004,incamera emphasissupplied). Whessoe' s new priceto Dynegy
representsa priceincreasein excess of 33% . (emphass supplied). This number is Sgnificant for
two reasons. Fird, it shows that Dynegy will, in fact, pay amuch higher price to foreign firmsthan it
would have paid if CB& 1 and PDM had competed for the Hackberry project. (Price, Tr. 622 (“We
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had concerns that if we do not have a domestic tank price for that project that the prices that the client
would receive for those tanks would be higher.”). Second, in keeping with economic theory,
Whessoe' s price increase to Dynegy confirmsthat other firmsin the market have also begun to
increase pricesto keep up with CB& I's post-acquisition priceincreases. (See generally,
Ddkir, Serdar, John Logan, and Robert Masson, 2000, “Mergersin Symmetric and Asymmetric
Noncooperative Auction Markets. The Effects on Prices and Efficiency,” Internationa Journal of
Industrial Organization, 18, 383-413, p. 395, emphasis supplied).

Because of CB&I'sand PDM’ s experiencein building LNG tanks in the United States, Black
& Vegich'sMr. Price bdievesthat there would be less overdl risk to the customer if it relies on CB&|
or PDM to supply an LNG tank in the United States than if the customer relies on aforeign supplier.
(Price, Tr. 590-91). Accordingly, Mr. Price believes that the project risks to Dynegy are higher
because Dynegy has been forced to rely on foreign suppliers, with no experience in the United States
market. (Price, Tr. 626-28).

Having the potentia to construct an LNG tank is not the same as acting as an effective price
restraint on CB& 1. Regardless of whether SkanskalWhessoe can congtruct an LNG tank, until thereis
evidence that it can restrain CB& 1’ s prices to the same extent as PDM, Skanska/\Whessoe is not an
entrant who satisfies Respondents burden of proving that timely and sufficient entry has occurred or is
likely to occur.

3.76 In the preliminary engineering report CHI's submitted to Y ankee Gas for the Waterbury facility, CHI
specifically proposed a double containment tank, with a concrete roof, in which both the inner tank and
outer tank would be made of concrete. (Andrukiewicz, Tr. 6464-65). The concrete double containment tank
cited in CHI's report was specifically related to the Skanska/Whessoe proposal. (Andrukiewicz, Tr. 6447).

Response to RFOF 3.76

Respondents mideadingly suggest that Y ankee Gas has made a decision to pursue a double
containment tank. Mr. Andrukiewicz of Y ankee Gas tedtified that Y ankee Gas has “made no
commitment on tank design.” (Andrukiewicz, Tr. 6464-5, emphasis supplied). Moreover, CHI, the
consulting firm that prepared the preliminary engineering report, has been replaced by another firm,
SEA Conaultants. (Andrukiewicz, Tr. 6444-5). SEA Consultants will handle the “plan to build the
facility” and to assst in the evauation of the responses from LNG tank suppliers. (Andrukiewicz, Tr.
6445).

3.77 CMS Energy believes that Whessoe is qualified to construct LNG tanks in the United States. (J. Kelly Tr.
6261). [
1 1) (in camera). [
1 )

Response to RFOF 3.77

Timdly, likely and sufficient entry is not established just because some customers believe that
Skanska/Whessoe is “qudlified to construct LNG tanks in the United States’ or that Skanska/\Whessoe
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isviewed as an “dternative’ vendor. Having the potentia to construct an LNG tank is not the same as
acting as an effective price restraint on CB&I.

For dl of CMS' beliefs about Skanskal\Whessoe, CM S ultimately chose CB& | over
Skanska/Whessoe to congtruct the LNG tanks for its next LNG facility. (Glenn, Tr. 4399). The CMS
exampleisone of falled entry.

3.78 British Petroleum would include Whessoe on a potential bidder list for LNG projectsin the United States.
(Sawchuck, Tr. 6062). [
1 D1
1 D-

Response to RFOF 3.78

Aswith CMS, for dl of [ ] beliefs about SkanskalWhessoe, [ ] ultimately chose [
] CB&I over Skanska/\Whessoe to congtruct the LNG tanks
for ]. (Scorsone, Tr. 4995). The[ ] exampleisone of faled entry.

3.79 Calpine would be comfortable hiring Skanskato construct an LNG tank in the United States because
Calpine considers Skanska one of the top two construction buildersin the America. (1zzo, Tr. 6505).
Calpine has no doubt that Skanska/\WWhessoe can build LNG tanks. (I1zzo, Tr. 6498). Calpine considers
Skanska to be an extremely qudlified, large contractor. (1zzo, Tr. 6498). Based on his experience with
Whessoe while at Enron, 1zzo believes Skanska/\Whessoe can construct an LNG tank in the United States to
API standards. (1zzo, Tr. 6500). In Dabhol, Whessoe was able to coach the Indian contractor, Punj Lloyd,
to construct its design. (lzzo, Tr. 6498). Therefore, a company with a competent engineering design could
work with an American constructor to build an LNG in the United States. (1zzo, Tr. 6498). According to
Larry 1zzo, Skanskais "clearly one of the largest contractors in the world, one of the top buildersin the
United States." (1zzo, Tr. 6496, 6505).

Response to RFOF 3.79

Timdly, likely and sufficient entry is not established just because Capine may be “comfortable’
hiring SkanskalWhessoe. Respondents do not cite any evidence that Skanskal\Whessoe will likely
enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s prices to the
same level as PDM did before the merger.

As further discussed in CCRFF 3.587, Mr. 1zzo of Capine has not experienced the vicious
competition between Respondents in the United States LNG market and, therefore, admits that he
would not know if CB&I had raised prices to Calpine by 5% above pre-merger levels. (1zzo, Tr.
6534).

Asexplained in greater detail in Complaint Counsel’ s Response to RFOF 3.95, Capine and
other customers likely lack perfect information to know that because of the significant gap between
Skanskal\Whessoe' s prices for LNG tanks in the United States and CB& I’ s prices, CB&I canraise
prices Sgnificantly above pre-merger levels and yet till quote a price that (a) undercuts
SkanskalWhessoe' s price and (b) appears “reasonable’ to the customer.
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3.80 Freeport LNG knows that Skanskaisa"very big" construction company. (Eyermann, Tr. 6980). Freeport
LNG believes that Whessoe is "serious and trying to compete." (Eyermann, Tr. 6992). Freeport LNG
believes that Skanska/Whessoe is a potential supplier of LNG tanks and plans to solicit abid from
Skanska/\Whessoe for the Freeport LNG project. (Eyermann, Tr. 6993). Freeport LNG plansto solicit abid
from Skanska/Whessoe for its Freeport LNG facility. (Eyermann, Tr. 6993).

Response to RFOF 3.80

Thisfinding is mideading and incomplete. As noted in Complaint Counsd’ s Response to
RFOF 3.574, 3.575, and 3.576, Mr. Eyermann lacks foundation to speak about the United States
market since he “never worked on an LNG project inthe U.S.” (Eyermann, Tr. 7025). All of Mr.
Eyermann’ s experience has been on projects outsde the United States, and during the entirety of this
non-United States career, Mr. Eyermann has never been involved in evauating or sdecting an LNG
tank supplier for a project, and has never reviewed the prices submitted by LNG tank bidders.
(Eyermann, Tr. 7025-7028).

Timely, likely and sufficient entry is not established just because Fregport LNG may believe that
Skanska/Whessoe is “serious and trying to compete.” Respondents do not cite any evidence that
SkanskalWhessoe will likely enter the United States LNG market in atimely and sufficient manner to
restrain CB& I’ s prices to the same level as PDM did before the merger.

Asexplained in greater detail in Complaint Counsel’ s Response to RFOF 3.95, Freeport LNG
and other customers likely lack perfect information to know that because of the significant gap between
Skanska/Whessoe' s prices for LNG tanks in the United States and CB& I’ s prices, CB& I canraise
prices sgnificantly above pre-merger levels and yet ill quote a price that (a) undercuts
Skanska/Whessoe' s price and (b) appears “reasonable’ to the customer.

381 Freeport LNG is not concerned that Skanska/\Whessoe has not previously built an LNG tank in the United
States. (Eyermann, Tr. 6993-94). If Whessoe can build an LNG tank in Indiawith Indian labor or in Trinidad
with Trinidadian labor, "they should be able to do that in Americawith local labor." (Eyermann, Tr. 6994).

Response to RFOF 3.81

Freeport LNG'slack of “concern” about Skanskal\Whessoe' s experience isirrelevant for the
same reasons discussed in Complaint Counsel’ s Response to RFOF 3.80.

3.82 Bechtel also believes Whessoe is able to competitively pursue LNG jobsin the United States. (Rapp, Tr.
1326-27). Bechtel acknowledges that Whessoe is a tank builder with experience constructing LNG tanks
internationally. (Rapp, Tr. 1316). Bechtel is"satisfied" that the tanks Whessoe built in Trinidad are "well-
constructed.” (Rapp, Tr. 1333).

Response to RFOF 3.82

Timdly, likdy and sufficient entry is not established just because Bechtd “assumes’ that
Skanska/Whessoe may be able to competitively pursue LNG jobs in the United States. (Rapp, Tr.
1326-27). Respondents do not cite any evidence that Skanska/\Whessoe will likely enter the United
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States LNG market in atimely and sufficient manner to restrain CB& I’ s prices to the same level as
PDM did before the merger.

To the contrary, Mr. Rapp of Bechtel testified that “ Bechtel does not have a favorable view of
Whessoe's performance during” a prior construction project. (Rapp, Tr. 1289-90).

Asexplained in greater detail in Complaint Counsel’ s Response to RFOF 3.95, Bechtdl and
other customers likely lack perfect information to know that because of the significant gap between
Skanska/Whessoe' s prices for LNG tanks in the United States and CB& I’ s prices, CB& | canraise
prices Sgnificantly above pre-merger levels and yet ill quote a price that (a) undercuts
Skanska/Whessoe' s price and (b) appears “reasonable’ to the customer.

3.83 El Paso believesit would pre-qualify Skanskato build LNG tanks in the United States. (Bryngelson, Tr.
6131-32). El Paso aready pre-qualified Skanska for its Altamira project. (Bryngelson, Tr. 6125-26). El Paso
believes Skanska has sufficient financial stability to satisfy its requirements. (Bryngelson, Tr. 6128). Based
on input received from its consultant KBR, El Paso believes that Skanska has a good reputation for building
LNG tanks. (Bryngelson, Tr. 6130). El Paso believesthat Skanskais capable of building LNG tanksin the
United States at a competitive price. (Bryngelson, Tr. 6132).

Response to RFOF 3.83

Thisfinding isincomplete and mideading. Mr. Bryngelson has no basis to spesk about the
congtruction of an LNG tank in the United States since he has only been working on LNG projects for
about two years, al of which have been on project outside the United States. (X 22 at 9-10, 57, 116
(Bryngelson, Dep.)). Moreover, Mr. Bryngelson has never spoken to a sngle employee of Skanska
about their ability to qudify to build LNG tanksin the United States. (Bryngelson, Tr. 6240-42).

Timdy, likdy and sufficient entry is not established just because El Paso “bdieves’ it would
“pre-quaify” Skanska. Respondents do not cite any evidence that Skanskawill likely enter the United
States LNG market in atimely and sufficient manner to restrain CB&I’s pricesto the same level as
PDM did before the merger.

For dl of El Paso's beliefs about Skanska, El Paso decided to enter into sole-source
negotiations with CB& | over Skanskafor its next LNG projects. (Glenn, Tr. 4233-34). The El Paso
exampleisone of faled entry.

Asexplained in CCRFF 3.578, Mr. Bryngelson has no knowledge of pricing competition for
LNG tanksin the U.S. prior to or after the acquisition. (Bryngelson, Tr. 6246-47). He has no direct
knowledge of PDM. (Bryngelson, Tr. 6233).

3.84 Enron saw Skanska as avery large international engineering and construction company with operationsin
the U.S., and one of the larger contractorsfor steel structuresinthe U.S. (Carling, Tr. 4466). A former
Enron employee with extensive experience in the LNG industry considers Whessoe as "very interested"
and "increasingly enthusiastic" about competing in the United States market. (Carling, Tr. 4514). Carling
would pre-qualify Skanskato obtain competitive bids for an LNG project in the United States. (Carling, Tr.
4485-86). In fact, Enron solicited a bid from Skanska/Whessoe for its Bahamas project based on Skanska's
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"significant financial strength” and "logistical expertise”. (Carling, Tr. 4481). Carling considers
Skanska/\Whessoe to be a competitor for LNG facilities in the United States because it is actively pursuing
work in America. (Carling, Tr. 4482). Skanskawanted to be on the bidders list for several LNG
opportunitiesin the United States. (Carling, Tr. 4482-83). Carling would consider hiring Skanska/\Whessoe
for an LNG project in the United States. (Carling, Tr. 4485).
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Response to RFOF 3.84

Timdy, likdy and sufficient entry is not established just because aformer Enron employee
considers Skanskal\Whessoe as “ very interested” about competing in the United States market.
Respondents do not cite any evidence that Skanska/\Whessoe will likely enter the United States LNG
market in atimely and sufficient manner to restrain CB& I’ s prices to the same level as PDM did before
the merger.

As shown in Complaint Counsel’ s Response to RFOF 3.571-3.573, Mr. Carling has no
experience at dl in assessng the degree of competition between CBI and PDM on projectsin the
United States. (Carling, Tr. 4513). In the only instances in which Mr. Carling himself solicited bids for
projects outside of the United States, the companies he relied upon to compete for the projects were
CBI and PDM because “dl the expertise was between PDM and CBI.” (Carling, Tr. 4500).

Asexplained in greater detail in Complaint Counsd’ s Response to RFOF 3.95, customers
likely lack information to know that because of the significant gap between Skanskal\Whessoe' s prices
for LNG tanks in the United States and CB& I’ s prices, CB& | can raise prices significantly above pre-
merger levels and yet still quote a price that (&) undercuts Skanska/\Whessoe' s price and (b) appears
“reasonable’ to the customer.

3.85 Clay Hall of Memphis, Light, Gas and Water believes that as of 1994 or 1995 Whessoe had significant
international experience in building field-erected LNG tanks and that it had the capability to engineer an
LNG tank. (Hall, Tr. 1805, 1845).

Response to RFOF 3.85

This finding underscores the irrelevance of international LNG tank construction experience to
the United States market. Complaint Counsd agrees that Mr. Hall believed that Whessoe had the
experience and “capability” to engineer an LNG tank, but that experience did not trandateinto aLNG
tank price that was competitive with CB&1 or PDM. To the contrary, Whessoe' s price to Memphisin
1994 was 43% higher than CB&I| and PDM. (CX 829 at 5; Hall, Tr. 1810, 1876; Price, Tr. 561,
648).

Asone of the few witnesses to have experienced the vicious competition between Respondents
before the merger and the ineffectiveness of foreign firms compared to Respondents, Mr. Hall hasthe
foundation to testify that LNG tank prices will likely rise post-merger. According to Mr. Hall, “we
don’t see anyone out there with experience that could come into the market and compete with
CB&I/PDM ... inthe United States.” (Hall Tr. 1830).

3.86 [ 1
D.

Response to RFOF 3.86
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Timely, likely and sufficient entry is not established just because Whessoe may have an
“acceptable reputation” as an LNG tank builder. Respondents do not cite any evidence that
SkanskalWhessoe will likely enter the United States LNG market in atimely and sufficient manner to
restrain CB& I’ s prices to the same level as PDM did before the merger.

To the contrary, [ ] testified that it is| ] for
anew entrant to come in and beat CB&I; |

]
(I ], seealso [ ], in camera). [ ] added that jobs where there has
not been effective competition between CB& 1 and PDM have resulted in | ] higher prices
than jobs where there was a competitive bidding process. ([ ], in camera).
Based on [ ] dedlings with LNG facility owners, cusomersare [
&
(I ], in camera).

3.87 Enron selected Whessoe to construct three LNG tanks in Dabhol, India. (Carling, Tr. 4455; 1zzo, Tr. 6483).
The Dabhol facility consisted of apower plant and an import facility. (1zzo, Tr. 6478). Enron used a
competitive bid process to select the EPC contractor for the LNG import terminal. (I1zzo, Tr. 6483). Enron
solicited and received bids from Whessoe, PDM, Technigaz and CB&| for the Dabhol LNG tanks. (Carling,
Tr. 4452; 1zzo, Tr. 6483). Enron selected Whessoe for the three LNG tanks because it offered the lowest
price. (Carling, Tr. 4455; |zzo, Tr. 6485). Nigel Carling, formerly of Enron, testified that the three bids
submitted by Whessoe, PDM, and CB&| were within 5 percent (in U.S. dollars) of each other. (Carling, Tr.
4455).

Response to RFOF 3.87

Whessoe' s prices on a project in India have no bearing on its likely pricesin the United States.
As Respondents own witness Mr. Eyermann testified, the “ price of an LNG tank has very many
factors. It depends on the size, on the location, on the foundation, and there are so many facetsto it
that you cannot possibly compare an LNG tank built in Dabhal, Indiawith an LNG tank . . . on the Gulf
Coast of Texas. .. Itisnot relevant to know the price of an LNG tank in Fregport or in Malaysato
know what your tank in Freeport will cost. There'sjust no comparison.” (Eyermann, Tr. 7071-72).

3.88 Prior to selecting Whessoe as the winning bidder, Larry 1zzo, formerly of Enron, reviewed Whessoe's
experience and his staff advised him that Whessoe was qualified to be a bidder and awinner. (1zzo, Tr.
6485).

Response to RFOF 3.88

Whessoe' swin on a project in India has no bearing on whether it islikely to restrain CB&I's
pricesin the United States. Mr. 1zzo, who sdlected Whessoe for the first phase of the India project for
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Enron, agreed that “if a particular LNG tank firm is competitive in one part of the world, it does not
necessarily mean the firm will be competitive in another part of the world.” (1zzo, Tr. 6521).

391 While the Whessoe group initially encountered some work glitches, Enron was satisfied with the quality of
work by Whessoe, Kvaerner, and Punj Lloyd. (Carling, Tr. 4458-59). Kvaerner, Whessoe, and Punj Lloyd
did an "excellent job" on the Dabhol tanks, and were responsive to Enron's earlier concerns about
scheduling; Carling's opinion of their reputation rose after the project was completed. (Carling, Tr. 4464-65).
Enron was pleased with Whessoe, Kvaerner, and Punj Lloyd because they were responsive and competent
in controlling the local labor force. (Carling, Tr. 4459-60). The Dabhol job was more difficult to construct
than the double containment tank built by PDM in Penuelas, Puerto Rico. Theincreased difficulty lay inthe
remotenes of the Indian facility and the quality of the labor force. (Carling, Tr. 4473-74).

Response to RFOF 3.91

Respondents mideadingly state that WWhessoe encountered only “some work glitches’ on the
Dabhal, India project. Concerns about Whessoe' s performance on the firgt three tanks of the project
prompted Enron to select CB& | over Whessoe for the fourth LNG tank project. (CX 301 at
CBI/PDM-H4002566). PDM’s Luke Scorsone expected a potential customer, Unocal, to look
favorably upon PDM relative to Whessoe “ given that [] Whessoe has performed poorly at Trinidad and
Dabhol.” (CX 115 a PDM-HOUOQ017554).

3.92 Whessoe/Kvaerner successfully constructed LNG tanks for Enron in Dabhol, India. (1zzo, Tr. 6488).
Kvaerner and Whessoe finished the Dabhol project successfully and completed the first LNG tank in 28
months, "probably arecord for atank of that size." (lzzo, Tr. 6487). By the end of the project, Enron was
satisfied with the schedule, completion and quality of the Dabhol job. (1zzo, Tr. 6487).

Response to RFOF 3.92

Asexplained in Complaint Counsdl’ s Response to RFOF 3.91, Whessoe' s performance on the
Dabhal, India project was not a“ success.”

393 [
1@ D[
1 D-[ 1@ D
[ 1@ D

Response to RFOF 3.93

Respondents sole support for thisfinding is the testimony of Mr. Jolly. It isirrdevant what Mr.

Jolly of Technigaz thinks of [ ] asacompstitor in the United States.
[

1 ( ], in camera). Technigaz
has no basis to opine about whether | ] will likely enter the United Statesin atimely and

aufficient manner.

3.9 AT&V views Skanska/Whessoe as one of TKK/AT& V's competitors for LNG projectsin the United States.
(Cutts, Tr. 2450).

44



45



Response to RFOF 3.94

Itisirrdevant what AT&V thinks of Skanska/\Whessoe as a competitor in the United States.
AT&V has never built an LNG tank in the United States. (Cutts, Tr. 2393-94). AT& V'’ sfortunesin
the LNG tank business aretied to TKK, its partner in the United States, but [
] (Cuitts, Tr. 2336, in camera). AT&V hasno basis
to opine about whether Skanskal\Whessoe will likely enter the United Statesin atimely and sufficient
manner.

3.95 [ ] (Glenn, Tr. 4221) (state of mind).
Whessoe has been alongtime competitor in the global LNG market. (Scorsone, Tr. 4852). CB&| competed
against Skanska for the Dabhol, India LNG project and for an LNG project in Spain. (Scorsone, Tr. 4863-64;
Glenn, Tr. 4093). Skanska/Whessoe is competing in the U.S. for LNG tank projects, and specifically is
involved in the development of the Hackberry, Louisiana LNG import terminal for Dynegy. (Scorsone, Tr.
4863).

Response to RFOF 3.95

CB&I's"“gate of mind” about Skanskal\Whessoe isjust that and nothing more; the cited
testimony was not offered or admitted for the truth of the matter asserted therein.

Messrs. Glenn's and Scorsone' s testimony about CB&I's “ state of mind” are uncorroborated
by Respondents' regular course of business documents and statements — many of which were authored
or made by Messrs. Glenn and Scorsone. Mr. Scorsone spearheaded the merger planning documents
that discussed how CB& 1 would “create barriersto entry” and use its “ pricing advantage’ to prevent
foreign entry; he also approved the price increases on the Cove Point project and others. Mr. Glenn
gpproved the SEC gtatements that described CB& I’ s “ competitive advantages’ in the United States
and the absence of competition post-merger that had previoudy eroded CB& I’ s profitability; he dso
gave the October 31, 2002 conference cal that touted CB& I’ s higher margins, improved business
prospects and ability to win every project.

Moreover, CB&I’s purported “ state of mind” about Skanska/\Whessoe and other competitors
iscompletely at odds with what CB& | tells the public in its SEC filings and conference cdls, its
employees in meetings and internal documents and customersin its price quotes. |

] is considered by Respondents to be so dien to itsinvestors, employees and customers
that Respondents request in camera trestment for its state of mind.

Respondents do not cite to any business record or competitive bidding instance in the United
States LNG market in which the presence or perceived threat of competition from Skanska/\Whessoe
had any impact on CB& I’ s ahility to win LNG projects or restrain its pricing. Thisisin stark contrast
to the numerous pre-merger business records in which CB& | fretted that PDM “is egting our lunch”
(CX 243 at CBI-PL 4004707) and that PDM loomed over CBI asits“main” competitor (CX 163 at
CBI-PL006679). [
] onewould expect aflurry of Smilar emalils,
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presentations and memos articulating [ ] and proposed countermeasures that
CB&I should undertake. (in camera). Respondents cannot cite what does not exist.

CB&|I’sactua post-merger conduct demonstrates not that CB& |
] but rather that Skanska/\Whessoe and other firms do
not pose a competitive threat to CB& 1’ s ability to exercise market power. The post-merger evidence
condgts of (1) CB&I’s public statements, and (2) higher prices and margins on LNG projects, such as
Cove Point, CMS and others.

(1) Beginning in 1997, CB& | filed a series of “S-1" forms with the SEC warning investors that
competition from firms such as PDM negeatively impacted CBI’s profitability. CB&| stated in the
section on “Risk Factors’ that “competition has resulted in substantial pressure on pricing and
operating margins,” that competitors had engaged in “aggr essive price competition,” and thet this
competition required CB&I to react in amanner that “adver sely [ ] the Company’s ability to
compete profitably.” (CX 1633 at 18 (emphasis supplied); see also CX 1635 at 18; CX 1714 at
18; CX 1715 at 19-20; CX 1716 at 15). Today, CB&I informsthe SEC that it does not face the
same competitive pressure from PDM or any other domestic or foreign firm. In November of 2001
(nine months after completing the acquisition of PDM) and in July 2002 (four months before the start of
the FTC strid), CB& filed progpectuses with the SEC that discuss “Risk Factors’ but say nothing
about competition having a negative impact on prices and margins or forcing CB&1 to bid at lessthan
dtractiverates. Indeed, the “Risk Factors’ section ignores competitors entirdly. (CX 1021 at 7-13;
CX 1718 a 3 of 15 - 9 of 15).

Unrestrained by competition, CB& I’ sfinancid picture has improved since the merger. CBI's
July 2002 “Investor Presentation” reports that snce the “transformationd acquigitions’ in 2000, which
includes the PDM acquisition, CBI’ s gross margins increased from 11.3% in 2000 to 12.6% in 2001
and 13.0% in 2002. (CX 1628 at 23). Revenues jumped from $612 million in 2000 to around $1.1
billion in 2001 and 2002. (Id.). CB&I makes no mention of any threat from Skanskal\Whessoe.

On October 31, 2002, CB& | reported third-quarter results that exceeded the expectations set
forth in July of 2002. CB&I’srecorded gross profit for the first nine months of 2002 were 13.6% of
revenues, compared with 12.2% of revenuesin the comparable 2001 period and 13.0% as projected
in the July 2002 “Investor Presentation.” (CX 1576 at 1; compare to CX 1628 at 23). On the same
day, CB&I held a conference cdl with the investment community to discuss its third-quarter financia
results.

When asked how the competitive environment had changed “over the last five to ten years,”
Mr. Glenn answered asfollows.

Wi, | don’'t know that there are fewer. There are some that have run on hard times.
There are those that have stubbed their toe. Y ou know, you're only as good as your
last job. And we'reredly proud of the fact that, you know, a lot of owners out
there, if they go to build a sophisticated project, likean LNG project or an
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LNG tank, they don’t want to take a chance on alow price and a potential
second classjob or shoddy welding or any of that kind of stuff. Thekind of work
that we do is very specidized, very sophisticated. We have an excellent track record.

And we think that, short of somebody coming in, which they do, and just taking abig
dive on the price, that we can win the work every time technicaly. And if they want
to dive in and take the work for less than they can executeit for, that' s fine, we'll just Sit
and watch them go out of business, too.

(CX 1731 at 44-45) (emphasis supplied).
When asked about CB& I’ s higher margins, Mr. Glenn responded as follows:

Themargin levelsare high. It'sdl got to do with the mix of the work and the timing
of therevenues and ... [p]roject execution... So, | don’t want to point to something
other than just to say that, as| said before, we' re trying to focus more of our energy,
more of our efforts, more of our resources on the higher margin work... And that’s
work that we —you know, we have to compete in some manner with others and
because of our concentration on lowering our costs and keeping our costs down, we
can gill below bidder and make more money on it than most of our
competitors, if not all of them.

(CX 1731 at 41-42) (emphasis supplied).
When asked about CBI’ s prospects going forward, Mr. Glenn answered as follows:

With this report, CB& | has exceeded many of our previous recordsin aress like new
business taken, backlog and severd others. We're extremely pleased with the efforts
and performance of our entire team. The results spesk for themsalves, so | will only
comment that our markets and prospects appear mor e attr active to us today
than at any timein our recent past.

| would give you agenerd comment that our prospect list and the projects that
we're attracting looks better to ustoday than at any time since the 1 PO [initid
public offering of stock in 1997]. If you had to pick anumber, | don’'t know, maybe
it’s 30 percent or something, but it’sa big number.

(CX 1731 a 4, 28 (emphasis supplied); see also CX 1735 at CB& 1 004168-HOU (new business
taken has risen dramatically since 2001); Scorsone, Tr. 5302, in camera).

(2) Mr. Glenn is sanguine about CB& I’ s ability to generate higher margins and win LNG

projects because of CB&I’s Sgnificant cost advantage againg foreign firms, such as
SkanskalWhessoe. This cost advantage permits CB&| to increase prices by asmuch as| ] above
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pre-merger levels, and Hill leaves CB& I sufficient cushion againgt SkanskalWhessoe' s prices to alow
customers to perceive that they have received “reasonable’ prices from CB& | and other firms. CCFF
872. This cost advantage also permits CB& I to demand contract terms that are highly favorable to
CB&l, e.g., refusing to work on an LNG project unless the customer agrees to a sole-source/turnkey
arrangement with CB&I. CCFF 984. Although these types of arrangements are generdly codtlier to
the customer, without an economicaly viable dternative to CB& I, the customer is likely to acquiesce.

The bidding experience from 1994 for Memphis Light Gas & Water's LNG project in
Tennessee shows that Whessoe' s price was 43% above CB&1's LNG tank price. CCFF 937.
Conggtent with the Memphis data point, CB&I’s annua 10-K filings with the SEC reports that
“Because of our long-standing presence in numerous markets around the world, we have a prominent
position as alocal contractor in those markets...[and CB&1] isviewed asaloca contractor in a number
of regions it services by virtue of itslong-term presence and participation in those markets. This
perception may trandate into a competitive advantage through knowledge of loca vendors and
suppliers, aswell as of local labor markets and supervisory personnd.” (CX 1033 at 8; CX 1032 & §;
CX 1575 at 6-7 (emphasis added)).

CB&I knew that increased market power obtained from acquiring PDM would not disappear
asaresult of new entry. In 1999, when CB& | previoudy consdered acquiring PDM, a planning
document predicted thet the acquisition [ ]

(CX 213 at CBI-PL033084, in camera). In October of 2000, after Respondents agreed to merge,
Mr. Scorsone and other executives held a* brainstorming” session to define merger objectives, two of
which were to (1) “Creste barriers to entry as they can be built;” and (2) “Ensure that we do not alow
smaller competitors to take share and pursue businessin our attractive markets.” (CX 101 at PDM-
HOU002359-60). Shortly after the “brainstorming” session, Mr. Scorsone and other members of the
integration team held an “Integration Kick-off Meeting” in which it was agreed that CB& | would
implement plansto (1) “Ensure we do not dlow smdler companies to take share and pursue businessin
our dtractive markets,” (2) “Defend an expanding market share;” (3) “ Create barriersto entry;” and
(4) *Use pricing advantage as necessary to not lose market share to competitors during the merger.”
(CX 1544 at CBI 057941).

CB&!’s cost advantage against Skanska/\Whessoe and other LNG suppliersis dso verified by
price quotessubmittedto[  ]. In November 1998, [ | compiled “bids’ from PDM, CB&I, and
Whessoe for various sizes and types of LNG tanks. (RX 157 a[ ] 02 001-002, 02004, in
camera). Mr. Scorsone testified that [ ] price comparison modd “very, very accurately” predicts
LNG tank prices. (Scorsone, Tr. 4996). [ ] “very, very accurate]]” pricing model shows that
Whessoe' s prices are nearly double CB& I’ s prices. (Scorsone, Tr. 4996; RX 157 at[ ] 02004, in
camera). Whessoe's prices for asingle containment LNG tank were far higher than CB&I’s, ranging
from [ ] higher, for [ ] cubic meter tanks, to [ ] higher for an |

] cubic meter tank. (RX 157 a[ ] 02 004, in camera).

Based on actua prices obtained from CB& I, PDM and Whessoe, [ ] knew that CB&I1 and
PDM offered sgnificantly lower pricesthan other firms. [ ] knew that with the acquisition of PDM,
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CB& I would “dominate’ the United States market. Without PDM toturnto,[ ] could “deepen the
market in the US by encouraging competition” from higher-priced dternatives like Skanska/\Whessoe.
However, because[ ]| needs*guaranteg]d] access to the resources’ necessary to complete LNG
projectsin the United States,[ ] has no choice but to acquiesceto CB&I'sdemand that [ ] work
exclusvely with CB&I, which may increasethecoststo|  ]. CCFF 831-882.

This price gap between CB& | and Skanskal\Whessoe and other foreign firms permitted CB& |
to exercise market power on the Cove Point project. On the Cove Point project, pre-merger
competition between Respondents drove the price down from [ ] to approximately [

]. CCHF 779-788. On September 8, 2000, immediately after Respondents signed their |etter of
intent to merge, PDM raised the priceto | ] for onesizetank and | ] for
adightly larger tank. CCFF 789-795. On November 2, PDM raised the price again to [

]. This higher price incorporated cost items and profit and margin expectations from prior estimates
that were dready |

] CCFF 796-811. Sincethe November 2 bid, CB&1 has|[

]. CB&I currently projectsthat it will earn amargin of
approximately [ ] on Cove Point, or [ ] of the current price. Thisdollar amountisa
little less than five times the projected margin of | ] that CB&I was willing to accept in
March of 2000 when it was trying to best PDM on Cove Point, and a percentage margin that is nearly
three times greater [ ]. (RX 127 at CBI-H008204). CCFF 813-815.

Respondents’ post-merger prices on Cove Point demonstrate that CB& | has established a new
price curve that is subgtantidly higher than its pre-merger price curve, but sufficiently below Whessoe's
price curve to assure that CB& | maintains a competitive advantage. CCFF 833-928.

Since Cove Point, CB&| has used PDM’s | ] cost estimates on Cove
Point as a benchmark to implement higher prices and marginsto CMS Energy. CMSisasole-source
negotiated fixed-price contract recently awarded to CB&I. (Scorsone, Tr. 5074). CMS was satisfied
with the price of $35 million quoted by CB&| for the 140,000-cubic meter, single containment tank. ([
], Tr. 6260, 6284-85, in camera). CMS agreed to CB&I’s LNG tank price [
1. ( ], Tr. 6284-85,
6290, 6293, in camera).

Skanska/\Whessoe quoted to CM S a price of approximately [ ], or
about [ ] higher than CB&I'sprice. ([ ], Tr. 6285, in camera). Skanska/\WWhessoe's
guote to CMS was essentialy the same as Whessoe' s earlier quoteto [ ] for a

140,000 cubic meter single containment LNG tank. (RX 157 a[ ]02004in camera). After
reviewing the Skanska/\Whessoe budgetary quote, [
1 ( ], Tr. 6284, in camera).

CMSdid not know that prior to the acquisition, CB& I had quotedto[ ] aprice of

[ ] for a 140,000-cubic meter single containment LNG tank. (RX 157 a[ ] 02004 in
camera). Infact, CB&I'spriceto CMSfor thetank is[ ] higher than the price CB& | quoted for
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that sze tank prior to the acquisition. [(( )]
Moreover, when CMS accepted CB& I’ s $35 miillion price, CMS|[
1. ], Tr. 6260, 6290, in camera). CMS observed, [

1 ( ], Tr. 6284, in camera). CMS was unaware that the Cove Point price quoted by
Respondents included “fat “and “excessive’ cost estimates or that following the acquistion,
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CB& | took advantage of project delays and change orders to inflate the price of the Cove Point LNG
tank to [ 1. ( ], Tr. 5333-34, in camera).

Despite | 1( ], Tr.
6293, in camera), CB&| hasimposed on CM S a price even higher than the current price of the Cove

Point project.

Since Cove Point, CB& | has also used PDM’s“fat” and “excessve’ cost estimates on Cove
Point as a benchmark to implement higher prices and margins on projects in Memphis, Tennessee
(CCFF 944-954), Fairbanks, Alaska (CCFF 955-967), and the Y ankee Gas project in Connecticut
(CCFF 1007-1026). Indeed, CB&I has raised prices since the merger so that it can earn margins
ranging from [ ]toabove[ ], whereas before the merger, CB&1’s margins on LNG projects
averaged aslittleas| ]. CCFF 1027-1052.

3.96 Skanska's acquisition of Whessoe created a "formidable pair" in the LNG industry. (Scorsone, Tr. 4864).
Scorsone has a high regard for Skanska/\Whessoe as a competitor. (Scorsone, Tr. 4864).

Response to RFOF 3.96

For the reasons described in Complaint Counsd’ s Response to RFOF 3.95, CB&I’s
purported “high regard” for Skanska/\WWhessoe as a competitor is uncorroborated and contradicted by
the evidence.

397 Gerald Glenn sees Skanska/\Whessoe is a large competitor. (Glenn, Tr. 4092). Mr. Glenn believes that
Skanskais currently ranked the largest engineering construction company in the world and the third largest
in the United States for that division. (Glenn, Tr. 4093). Mr. Glenn believes that Skanska/\Whessoe is
promoting itself to many owners or potential projectsin the area. (Glenn, Tr. 4094).

Response to RFOF 3.97

For the reasons described in Complaint Counsdl’ s Response to RFOF 3.95, Mr. Glenn's
purported view of Skanska/\Whessoe as a*“large competitor” is uncorroborated and contradicted by
the evidence.

Moreover, Mr. Glenn testified that “when[ ] first head that | ] was a possibility of
an outer concrete wdll, that'swhat led[ ] to believe that | ] may have to face Technigaz or
SkanskalWhessoe as competitors.” (Glenn, Tr. 4174-5). By Mr. Glenn’s own words, this means that
in aUnited States project that does not involve any concrete, Mr. Glenn believes that CB& | does not
face any competition from Skanska/\Whessoe and Technigaz.

398 [ 1(
1) (state of mind). [

1( 1) (state of mind).
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Response to RFOF 3.98

CB&I's"“gate of mind” about Skanskal\Whessoe isjust that and nothing more; the cited
testimony was not offered or admitted for the truth of the matter asserted therein.

For the reasons described in Complaint Counsd’ s Response to RFOF 3.95, CB& I’ s “ Sate of
mind” regarding Skanskal/\WWhessoe is uncorroborated and contradicted by the evidence.

2. TKK/ATV HasNot Entered the U.S. LNG Market

3.99 Toyo Kanetsu K.K ("TKK"), established in 1941, is a Japanese company involved in the construction of
low temperature and cryogenic tanks. (RX 872, at 2/14). TKK has successfully constructed some of the
largest above ground storage tanks in the world, including 180,000 ki crude oil tanks and a 180,000 kl LNG
tank. (RX 872, at 5/14; RX 186, at TWC 000084). With over 4,500 tank installations across the world, TKK is
recognized as aleader in the field, and it claims to continue to set new records for size and safety. (RX 872,
at 5/14; RX 186, at TWC 000084). TKK's annual sales are approximately 34.9 billion Yen. (RX 872, at 2/14).

Response to RFOF 3.99

Thisfinding is mideading and incomplete. TKK has done business dl over the world for more
than 50 years and, and yet, since 1975, TKK has not built asingle LNG tank in the United States.
CCFF 129-130.

Respondents sole support for thisfinding is taken from a TKK Company Profile and a TKK
Systems Product Manud. (RX 872 and RX 186). Nothing in the materias discuss TKK’s ability to
compete in the United States to the same extent as PDM. There is no evidence that the materials were
even reviewed by CB&I1. Mr. Scorsone admitted that he could not recall whether Respondents
actudly maintained afile of press reeases concerning the activities of foreign LNG suppliers.
(Scorsone, Tr. 5096). Mr. Scorsone further admitted that the press releases relating to joint ventures
with foreign LNG tank suppliers were received from atorneys, and tetified that if he ever did receive
these releases in the course of business, he “ probably threw them out.” (Scorsone, Tr. 5097).

Thereis dso no evidence that the materias had any impact on CB&| bidding or pricing
drategies. Respondents do not cite to any business record or competitive bidding instance in the
United States LNG market in which the presence or perceived threet of competition from foreign LNG
suppliers had any impact on CB&I's ability to win LNG projects or restrain its pricing. If foreign entry
threstened CB& | as much as Respondents contend to this Tribuna, one would expect aflurry of e-
mails, presentations and memosin CB&I's post-merger business documents. Respondents cannot cite
what does not exi<t.

3.100 TKK ishased in Japan but works on aworld-wide basis. (Seeeg., RX 772, at 6-11/50). TKK has completed
over 200 low temperature tanks throughout the world, including 72 LNG storage tanks. (RX 772, at 2-21/50;
RX 818). TKK hasbuilt LNG tanksin Malaysia, Brunei, Oman, Nigeria, Australia, Indonesia, Algeria, nd
Korea. (RX 772, at 2-21/50). TKK has also built low temperature tanks in Qatar, Saudi Arabia, Greece, Iran,
Iraq, Libya, Taiwan, and Japan. (RX 772, pp. 2-21).



Response to RFOF 3.100

Respondents support for this finding comes from a TKK Product Guide (RX 772) and a press
rdease. (RX 818). Asdiscussed in CCRFF 3.99, Respondents have not shown that CB& | reviewed
these types of marketing brochures or that these materials have had any impact upon CB& I’ s business
Srategies.

Thisfinding isincomplete and mideading. TKK’s experiencesin “Mdaysa, Brunei, Oman,
Nigeria, Austrdia, Indonesia, Algeria, and Kored’ does not prove that TKK can construct LNG tanks
in the United States at the same low-cost levelsas PDM. Mr. Eyermann of Freeport LNG admitted
that an LNG tank supplier’ swork in one country is*not rdlevant” to its work in another country,
including price comparisons. “you cannot possibly compare an LNG tank built in Dabhal, Indiawith an
LNG tank in Mdaysawith an LNG tank on the Gulf Coast of Texas. . . Itisnot relevant to know the
price of an LNG tank in report or in Maaysiato know what your tank in Freeport will cost. There's
just no comparison.” (Eyermann, Tr. 7071).

Respondents have a so not shown that TKK can overcome country-specific barriers to entry,
such as. knowing loca regulations and loca subcontractors, having established customer contacts
locdly, bidding experience in the United States, an exerienced work force, and possessing afabrication
facility and equipment in the United States. CCFF 370-385. Respondents cannot show that TKK is
capable of surmounting these barriersto entry because TKK has never constructed an LNG tank in the
United States. CCFF 136.

3.101 TKK isthe"world'sleader" in constructing double containment and full containment LNG tanks. (Cuits, Tr.
2572-73). TKK has build more double containment and full containment LNG tanks than any other
constructor in theworld. (Cutts, Tr. 2572-73).

Response to RFOF 3.101

Mr. Cutts testimony is self-serving and uncorroborated. Thereisno evidence that TKK isthe
“world leader” in constructing double containment and full containment LNG tanks. To the contrary,
the only double containment tank built in the United States (Puerto Rico) was constructed by PDM, not
TKK. (lzzo, Tr. 6516-17). [

]. (CX693a[ ]010127,incamera; Glenn, Tr. 4180). For dl of TKK’s sdlf-
touting about its double and full containment experience, it has yet to win an LNG project of any kind in
the United States.

3.102 American Tank & Vessdl, Inc. ("AT&V") is an engineering and construction firm that was incorporated in
1982. (RX 818). AT&V, based in Mobile, Alabama, offers complete turnkey services for, and has extensive
experience in, the engineering, design, and fabrication of tanks, vessels and spheres. (RX 31, at 9/70;

Carling, Tr. 4489).

55



Response to RFOF 3.102

Respondents’ finding is mideading because it impliesthat AT&V has experiencein the relevant
market. AT&V hasnever built an LNG tank of any kind. (Cutts, Tr. 2393-94, emphasis
supplied). Because the congtruction process for an LNG tank is different that that of constructing an
ambient tank, AT& V'’ s experience in other industries is not relevant. CCRFF 3.26.

3.103 AT&V hasengineering facilities in Birmingham, Alabama, Houston, Texas, George County, Mississippi,
and Mobile, Alabama. (RX 31, at 1/70). AT&V also has fabrication facilities in George County, Mississi ppi
and Houston, Texas. (RX 31, at 1/70). The Mississippi fabrication facility contains five sets of plate rolls
and three presses. (RX 31, at 2/70). AT&V'sfield erection equipment consists of automatic welding
equipment, cranes, air compressors, and generators. (RX 31, at 3/70).

Response to RFOF 3.103

Respondents’ finding is incomplete and mideading. Possessing a fabrication facility and
equipment are just afew of many qualifications necessary to replace PDM in the rlevant markets. Mr.
Cutts, vice presdent of AT&V, tedtified that AT&V would till need the following assets to effectively
competein therdevant markets “. .. [ ] customer base, aligt of al their customers, dl ther
bids, everyone they’ve bid to in the last ten years. Second, their technica specifications associated with
cryogenic LNG gpplications. Their welding systems associated with certain cryogenic gpplications.”
(Cutts, Tr. 2372).

Mr. Cutts dso emphasized AT& V' s comptitive disadvantages with regard to its lack of
experience and lack of name recognition. Mr. Cutts suggested that in order to build areputation smilar
to that of PDM, AT&V would have to spend over amillion dollarsin marketing done for the next three
years. (Cutts, Tr. 2382). AT&V would aso be less competitive without the PDM “name, so | don’t
have to spend ten years building our name and fighting everybody in the industry who says things that
aren’'t true about us.” (Cutts, Tr. 2372).

3.104 Inadditiontothe U.S., AT&V maintains global operations of service and support in Mexico, Argentina,
Brazil, Ecuador, Trinidad, Philippines, Indonesia, and Thailand. (RX 31, at 19/70). AT&V hasworked on
"hundreds and hundreds" of projects overseas. (Cutts, Tr. 2476-77). AT&V has brought over foreign
employees from Indonesia, Japan, Venezuela and Argentinato the U.S. to witness the construction of
projects several timesin the past five years. (Cutts, Tr. 2477-78). TKK/AT&V have established
partnerships with two companies located in Trinidad and one firm in Chile for field-erected tanks. (Cuitts, Tr.
2481).

Response to RFOF 3.104

Respondents finding isfdse. Mr. Cutts did not testify that his firm had worked on “hundreds
and hundreds’ of projects overseas. Mr. Cutts was asked “What companies have you dedt with in
the past?’ and he answered “ It would be hundreds and hundreds.” (Cuitts, Tr. 2477) (emphasis
supplied). Moreover, bringing foreign workersto “witness” unspecified congtruction projects does not
mean those same workers have the skillsto construct LNG tanksin the United Statesin a cost-
effective manner.
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3.105 InNovember 2001, AT&V entered into an agreement with TKK to jointly supply al types of large-scale
LNG storage tanks to the U.S. market. (RX 250; Cutts, Tr. 2437-38; RX 818 (state of mind)). As part of this
joint venture, TKK will carry the lead responsibility for performing the engineering and design work for LNG
tanks. (Cutts, Tr. 2327). AT&V will be responsible for providing the field labor and field erection for LNG
tanksin North America. (Cuitts, Tr. 2328). Additionally, TKK and AT&V have "developed an
understanding and general relationship” to also jointly pursue projects outside of North America. (Cutts,

Tr. 2444).

Response to RFOF 3.105

Respondents must demondrate that new entry islikely to occur in atimely and sufficient manner
to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed to do
0. Timely, likdy and sufficient entry is not established just because AT& V/TKK have established a
joint venture. Respondents do not cite any evidence that AT&V/TKK will likely restrain CB&I’s
pricesto the same level as PDM did before the merger. As explained in Complaint Counsd’s
Response to RFOF 3.95, the post-merger evidence — congsting of Respondents' statementsto the
public and its employees in SEC filings, investor presentations, and ordinary course of business
documents, together with higher prices to customers — demongtrate that foreign firms have not
restrained CB&I’s market power. Absent evidence of an ability to restrain CB&I's market power,
AT&V/TKK isnot an entrant who satisfies Respondents burden of proving that timely and sufficient
entry has occurred or islikely to occur.

Respondents’ first satement relies on the same evidence as RFOF 3.99 and isirrelevant for the
reasons noted in Complaint Counsel’ s Response to RFOF 3.99. CB&I’s* state of mind” about
AT&V’ s agreement with TKK isjudt that, and nothing more; the press release was not offered or
admitted for the truth of the matter asserted therain.

AT&V has never built asingle, double or full containment LNG tank. (Cutts, Tr. 2393-94).
AT&V’sfortunesin the LNG tank business are tied to TKK, afirm that has never built an LNG tank in
the United States. (Cuitts, Tr. 2336).

3.106 AT&V chose TKK asits partner because of TKK's track record in the LNG industry and other tank
structures. (Cutts, Tr. 2462). AT&V entered into the relationship with TKK to obtain the "complete
package of technology" for building LNG projectsinthe U.S. (Cuitts, Tr. 2463-64). TKK will provide
engineering expertise, management expertise, and welding technology to the TKK/AT&V partnership.
(Cutts, Tr. 2376-77).

Response to RFOF 3.106

Thereis no evidence that by forming ajoint venture, AT&V and TKK together can overcome
the competitive disadvantages that historicaly made them ineffective or non-existent competitors to
Respondents. As shown in Complaint Counsdl’ s Responses to RFOF 3.103 and 3.105, AT&V and
TKK are comptitively disadvantaged compared to CB& 1 and cannot replace PDM.

3107  Part of AT&V'sgoal in building arelationship with TKK for LNG projectsis to provide stability: "stability
requires you to sometimes do things at break even or modest profitability or ailmost noneat all . ..." (Cutts,
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Tr. 2461). AT&YV isaso aware of TKK's ahility to obtain better bonding capacity. (Cuitts, Tr. 2556-57).
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Customers have felt satisfied that TKK is of sufficient size to be able to provide afinancial guarantee for an
LNG project. (Cutts, Tr. 2557-58).

Response to RFOF 3.107

Thereis no evidence that at “break even or modest profitability or amost none at al”
AT&V/TKK will be able to restore competition to pre-merger levels. Respondents present no
evidencethat AT&V/TKK canfill the sgnificant cost gap between Respondents and other LNG tank
suppliers. In bidding for the Memphis project, Respondents submitted price quotes that reflected a
59% cogt advantage over TKK, which had partnered with another American congtruction firm. CCFF
937,952. AT&V/TKK will haveto price sgnificantly below “bregk even” levelsin order to come near
PDM’s cost structure.

Because the ahility to obtain bonding is only one of many requirements needed in order to
compete in the United States, bonding capability does not mean that a firm can compete effectively with
CB&I. CCFF 304-306. Competitors must possess intangible assets, such as experience constructing
the relevant products in the United States, a reputation, business relationships with loca subcontractors
and materia vendors, and atrack record that shows successful completion of multiple projects. CCFHF
305.

3.108 AT&V iscapable, by itself, of building double-wall steel LNG tanks. (Cuitts, Tr. 2439). Prior to entering into
the joint venture with TKK, AT&V solicited work from customersfor LNG tanks. (Cuitts, Tr. 2438).
Employees of AT&V have experience building LNG tanksin the U.S. (Cutts, Tr. 2463). AT&V believesthat
its existing fabrication facilities are sufficient to pursue and fabricate LNG tanksin the U.S. market. (Cutts,

Tr. 2457). AT&V has undertaken steps to research, design, and develop steps associated with scheduling,
welding technology, and general construction sequencing for LNG tanks. (Cutts, Tr. 2440). AT&V has
researched and devel oped techniques to weld nine percent nickel steel. (Cuitts, Tr. 2464).

Response to 3.108

What Mr. Cutts believes about his firm's capabilitiesis far removed from whét it has
accomplished inthe LNG market. AT&V has never constructed an LNG tank. (Cutts, Tr. 2393-94).

There is no evidence that the steps undertaken by AT&V have lowered its costs vis-avis
Respondents. It is undisputed that CB& 1 and PDM were the only two companies that had extensve
experience building the relevant products in the United States. CCFF 136, 151, 172, 192, 393-398.
Asaresult of their extensve localized experience and knowledge, Respondents currently have a distinct
competitive advantage againgt other firms, particularly foreign suppliers. CCFHF 400-418. Thiswas
shown in the Memphis project when TKK, partnered with another American construction firm,
submitted a price sgnificantly higher than Respondents. CCFF 952.

3.109 AT&V hasexpended capital onthe TKK/AT&YV joint venture for estimating, drafting, design, coordinating,
and bidding. (Cuitts, Tr. 2341-42). Personnel from TKK have cometo AT&V's offices to train employees.
(Cutts, Tr. 2441). TKK hastrained employees of AT&V for LNG tanks on estimating, scheduling,
construction techniques, welding, operation of welding equipment, and coordinating. (Cutts, Tr. 2324-25).
TKK and AT&V will bear its own costs for the training of employees. (Cutts, Tr. 2443).
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Response to RFOF 3.109

Asexplained in greater detail in Complaint Counsals Response to RFOF 3.108, “expend[ing]
capitd,” and “train[ing] employees’ does not condtitute sufficiency of entry, and does not show that the
TKK/AT&YV joint venture can replace PDM as alow cost, quaity supplier of LNG tanks.

3.110 TKK hasasotrained an AT&V project manager on scheduling, and has plansto train field employees and
fabrication shop employees of AT&V. (Cutts, Tr. 2325-26, 2442). TKK personnel have spent between 40
and 250 hours training with AT&V's estimators. (Cutts, Tr. 2441).

Response to RFOF 3.110

Asexplained in greater detail in Complaint Counsels Response to RFOF 3.108, “train[ing]
fidld employees and fabrication shop employees’ does not condtitute sufficiency of entry, and does not
show that the TKK/AT&V joint venture can replace PDM as alow cogt, quaity supplier of LNG
tanks.

3.111  TKK has provided information to AT&V to assist it in the development of technical specificationsfor LNG
tanks. (Cuitts, Tr. 2564-65) TKK will be sharing welding technology with AT&V, and plansto train AT&V's
welders on nine percent nickel steel. (Cuitts, Tr. 2442, 2565-66).

Response to RFOF 3.111

Asexplained in greater detail Complaint Counsals Response to RFOF 3.108, “providing
information” does not condtitute sufficiency of entry, and does not show that the TKK/AT&V joint
venture can replace PDM as alow cogt, quality supplier of LNG tanks.

3.112 AT&V hasindependently taken steps to provide LNG construction servicesto customersin the U.S. by
marketing, researching, staffing, bidding and by procuring equipment. (Cutts, Tr. 2437). AT&V's marketing
steps include publicizing its capabilities, calling on customers, and educating its sales force. (Cutts, Tr.

2439). AT&V emphasizesits relationship with TKK with respect to its marketing effort for large scale LNG
tanksin the U.S. (Cutts, Tr. 2439). AT&V has created formal marketing materials that allude to TKK asits
partner. (Cutts, Tr. 2439-40).

Response to RFOF 3.112

Asexplained in Complaint Counsals Response to RFOF 3.108, “ marketing, researching
gaffing, bidding and ... procuring equipment” does not condtitute sufficiency of entry, and does not
show that the TKK/AT&V joint venture can replace PDM as alow cogt, qudity supplier of LNG
tanks.

3113 TKK'ssaesforcewill supplement AT&V'ssalesforceinthe LNG area. (Cutts, Tr. 2569-70). While AT&V
and TKK jointly made sales callsto customers, TKK does its own sales and marketing in the U.S. aswell.
(Cutts, Tr. 2440). AT&V, with Dywidag and TKK, recently approached Linde to form an alliance to build
import terminals and peak-shaving plants. (Kistenmacher, Tr. 902-03, 915).
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Response to RFOF 3.113

Asexplained in Complaint Counsds Response to RFOF 3.108, making joint “sdes cdls,”
doing “marketing in the U.S.,” and “ gpproaching” customers does not congtitute sufficiency of entry,
and does not show that the TKK/AT&V joint venture can replace PDM as alow cogt, quality supplier
of LNG tanks.

3.114 AT&V/TKK have bid on three LNG projects for three separate customers during the past year. (Cutts, Tr.
2464-65). TKK/AT&V has also submitted budget pricing for three LNG projects. (Cutts, Tr. 2447). For a
given project that TKK/AT&V work on, each company places a profit on the job, and neither company
discloses to the other what their profits will be. (Cutts, Tr. 2482-84).

Response to RFOF 3.114

Asexplained in Complaint Counsels Response to RFOF 3.108, making bids and submitting
budget pricing does not condtitute timely, likely, and sufficient entry, and does not show that the
TKK/AT&YV joint venture can replace PDM as alow cogt, quality supplier of LNG tanks. For
example, TKK made a“bid” and submitted “budget pricing” to Memphis, but provided no competitive
threat to Respondents because of its sgnificantly higher costs and prices.

Moreover, as explained in CCRFF 3.95, there is no evidence that the presence of TKK and
AT&YV in bidding stuations has restrained CB&I's market power. Entry that istimely, likely and
aufficient must deter or counteract the likely anticompetitive effects of amerger. Inthiscase, dl of
CB&I’'s post-merger public statements, regular course of business documents and pricing to customers,
such as CMSS, the Cove Point owners and other LNG projects, indicate that it has market power and
that foreign firms have not restrained CB& I’ s ability to raise prices and margins. The post-merger
evidence reflects a complete reversa of CB& I’ s fortunes from before the merger when PDM served as
CB&I’s closest competitor and price restraint. The actua post-merger evidence belies Respondents
contention that TKK and other would-be entrants have deterred or counteracted the anticompetitive
effects of this merger.

3.115 Around February 1, 2002, TKK/AT&V submitted a bid proposal to Dynegy for the construction of three
LNG tanks. (Puckett, Tr. 4556; Cutts, Tr. 2468-69). Both TKK and AT&V assisted in preparing the bid
proposal. (Cutts, Tr. 2470). TKK/AT&V'sbid met Dynegy's technical expectations and was within
Dynegy's expected price range. (Puckett, Tr. 4557). Dynegy is "entirely comfortable with ATV and TKK
and their ability to execute" the contract for Dynegy. (Price, Tr. 639-40).

Response to RFOF 3.115

Submitting bid proposal's does not congtitute timely, likely, and sufficient entry, and does not
show that the TKK/AT&V joint venture can replace PDM as alow cogt, quaity supplier of LNG
tanks. Asexplained further in CCRFF 3.123, the Dynegy example only shows that customers post-
acquisition will be saddled with prices that may appear to be within the “expected price range’ but are
in redity sgnificantly higher than had CB& I not acquired PDM.
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3.116 TKK/AT&V have a comprehensive plan for executing the Dynegy job through its own work and the
extensive use of subcontractors. For example, if TKK/AT&V win the Hackberry LNG project, it will
subcontract the concrete work to Dywidag. (Cutts, Tr. 2471-72). Dywidag, a German company partnered
with TKK/AT&V, isresponsible for performing civil engineering and civil construction coordination.

(Cutts. Tr. 2358-59, 2472-73, 2484-85). Dywidag will also implement the engineering and design that TKK
submits for the project. (Cutts, Tr. 2484-85).

Response to RFOF 3.116

Asexplained in Complaint Counsals' Responses to RFOF 3.108 and 3.114, “hav[ing] a
comprehengve plan” for how to execute a project does not condtitute timely, likely, and sufficient entry,
and does not show that the TKK/AT&V joint venture can replace PDM as alow cogt, quality supplier
of LNG tanks.

3.117 AT&V, TKK, and Dywidag have had discussionsin an attempt to lower their bid price by reducing their
costs. (Cutts, Tr. 2488).

Response to RFOF 3.117

As explained in Complaint Counsals Responses to RFOF 3.108 and 3.114, “hav[ing]
discussons’ regarding how to execute a project does not congtitute timely, likely, and sufficient entry,
and does not show that the TKK/AT&V joint venture can replace PDM as alow cogt, quality supplier
of LNG tanks.

3.118 AT&V does not expect that Japanese laborers will participate in the erection of the Hackberry LNG tanks.
(Cutts, Tr. 2472-73). AT&V personnel and the subcontractors will be responsible for tank erection while
four to eight Japanese employees will travel to the United States to supervise. (Cuitts, Tr. 2472-73). A lot of
the engineering will be done by TKK, in Japan, and electronically transmitted to AT&V for review. (Cuitts,
Tr. 2473).

Response to RFOF 3.118

As further discussed in Complaint Counsdl’ s Responses to RFOF 3.108 and 3.114,
Respondents finding isirrdevant. How AT&V and TKK intend to divide tank construction
responsibilities between each other does not prove that entry by the partnership has been timely, likely,
or sufficient. Mogt importantly, it does not show that the TKK/AT&V joint venture can replace PDM
asalow cogt, qudity supplier of LNG tanks.

3119 AT&V predictsthat the joint venture will purchase components from both Japan and the United States.
(Cutts, Tr. 2473-74). The joint venture will purchase components from the country offering the best price,
schedule, quality, and process. (Cuitts, Tr. 2473-74). Heavy nine percent nickel steel will be purchased from
Japan. (Cutts, Tr. 2474-75). TKK/AT&V plan on fabricating components in the country from which they
are purchased. (Cutts, Tr. 2473-74). Thus, acomponent purchased in Japan will be fabricated in Japan and
a component purchased in the United States will be fabricated in the United States. (Cuitts, Tr. 2473-75).

Response to RFOF 3.119
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How AT&V and TKK intend to * purchase components’ does not prove that entry by the
partnership has been timdly, likdly, or sufficient. Most importantly, it does not show thet the



TKK/AT&YV joint venture can replace PDM as alow cost, qudity supplier of LNG tanks. CCRFF
3.108 and 3.114.

3.120 TKK hasalso provided a comprehensive budget quotation package to Halliburton KBR in connection with
Williams plans to expand its existing Cove Point LNG facility in Cove Point, Maryland. (See RX 185). This
budget pricing package contains engineering designs, pricing, estimates and detailed technical drawings
and reports. (See RX 185). To execute this project, TKK has formed a consortium with Dywidag. (RX 185,
at TWC 000035). TKK will be responsible for the project management, engineering, procurement, and
construction of the tanks. (RX 185, at TWC 000035). Dywidag will be responsible for the civil
design/engineering, while AT&V will be responsible for the construction, under TKK's direct control. (RX
185, at TWC 000035-36).

Response to RFOF 3.120

Asexplained in Complaint Counsd’ s Response to RFOF 3.108, timely, likely and sufficient
entry is not established just because TKK has provided pricing information to a customer or “formed a
consortium with” another firm. The fact remainsthat TKK and AT&V have never congructed an LNG
tank in the United States. CCFF 136. Respondents do not cite any evidence that TKK/AT&V will
likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.

3.121 In 2001, TKK/AT&V approached Freeport LNG for a proposed LNG project in Freeport, Texas. (Eyermann,
Tr. 6999-7000). TKK/AT&V prepared presentations on the companies capabilities, and discussed
contracting capabilities. (Eyermann, Tr. 7000-01). AT&V portrayed the TKK/AT&V to Freeport LNG as
being "at the forefront of the [cryogenic tank] industry within the United States.” (RX 936) (state of mind).

Response to 3.121

Thisfinding is mideading and incomplete. Mr. Eyermann lacks foundation to speak about
AT&VITKK because he has never worked with ether firm. (Eyermann, Tr. 7062).

Moreover, CB&I's “ state of mind” evidence about what AT&V “portrayed” to Freeport LNG
isjust that, and nothing more; the document from which Respondents cite was not offered or admitted
for the truth of the matter asserted therein.

Itisirrdevant that TKK/AT&V “approached” Fregport LNG. Entry is not timely, likely and
aufficient just because TKK/AT&V had ameeting with a potentid customer.

Moreover, the project is uncertain. TKK/AT&V may never build an LNG tank for Freeport
LNG because Freeport LNG isnot “sure” whether the LNG project will ever come to fruition or even
if bidsfrom TKK/AT&V and other firmswill ever be sought. (Eyermann, Tr. 7043-44).

3122 TKK/AT&V also successfully competed against CB& | for an LNG tank project in Trinidad. (Carling, Tr.
4488-89).

65



Response to RFOF 3.122

Respondents' finding misconstrues the record. Firgt, Trinidad is not in the relevant geographic
market, which makesit irrdlevant to assessng TKK/AT& V'’ s competitiveness in the United States
LNG market. Second, Respondents completely ignore the fact that CB& | increased its price for the
fourth tank of the Trinidad project. (JX 11 at 2). After adjusting for changes in cost between the third
and fourth tank, CB&I increased the price of the Trinidad LNG tank by 5-6 percent. (Id., emphass

supplied).

CB&| islikdy to have increased its margin on the fourth tank by more than 5-6 percent.
CB&I's actud costsin performing the work would be reduced as compared to its costs for the third
tank because its engineers, project manager, supervisors and foremen were familiar with conditions at
the Ste and conditions in Trinidad, CB& 1 had a skilled LNG tank crew in place, and CB&I had
aready transported equipment to the site. (Harris, Tr. 7801-03).

3.123  Dynegy is satisfied that TKK/AT&V has the reputation necessary to construct the Hackberry LNG tanks, is
capable of doing the necessary fabrication and field erection work on the Hackberry LNG tanks and will be
able to manage the actual construction of the LNG tanks for the Hackberry facility. (Puckett, Tr. 4557-58).
Dynegy was "quite comfortable about the capability of teaming TKK with AT&V and the ability to execute
aproject herein the States." (Puckett, Tr. 4584-85).

Response to RFOF 3.123

The Dynegy dory is hardly an example of sufficient entry; rather, it isan example of an
anticompetitive effect. Firs, CB&I perdastently refused to bid except on terms that would permit it to
earn higher margins— a bidding structure that Dynegy desired to avoid through competitive bidding.
Second, CB& I’ s ddliberate refusal to bid under Dynegy’ s rules forced Dynegy to incur higher prices by
turning to higher-cost foreign LNG firmslike TKK/AT&V. TKK/AT&V may “win” the LNG tank
contract only because CB& I refused to participate in the bidding. Asaresult, Dynegy will pay more
for its LNG tanks than it would have paid absent the acquisition. See CCRFF 3.68. Mr. Price, who
was involved in the bidding for the Memphis project in 1994 and has first-hand knowledge about
TKK’shigh price for the LNG tank, expressed “concerns’ that the price Dynegy will pay for the LNG
tanks would be “higher” usng TKK/AT&V or some other foreign firm than if CB& I had been sdected.
(Price, Tr. 590, 622). CCFF 937.

3.124 CMShbelievesthat TKK isqualified to build LNG tanksinthe U.S. (J. Kelly, Tr. 6262).

Response to RFOF 3.124

Itisirrdevant that CMS may “believ]€e] that TKK isqualified,” because CM S has decided to
sole-sourceits project with CB& I, indicating that the TKK/AT&V joint venture is not competitive and
does not condtitute timely, likely and sufficient entry.

3125 [
1 D-
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Response to RFOF 3.125

Asfurther explained in CCRFF 3.133, timdly, likdy and sufficient entry is not established just
because a customer believesthat TKK may have a* good reputation” as an LNG tank builder.
Respondents do not cite any evidence that TKK/AT&V will likely enter the United States LNG market
in atimely and sufficient manner to restrain CB& 1’ s prices to the same level as PDM did before the
merger.

3.126  El Paso would pre-quaify TKK for aU.S. based LNG project. (Bryngelson, Tr. 6131-32). El Paso believes
that TKK has sufficient financial stability, and istechnically capable to build LNG tanks. (Bryngelson, Tr.
6128). El Paso pre-qualified TKK for LNG projectsin Altamira, Mexico and Rosarito, Mexico. (Bryngelson,
Tr. 6125-26).

Response to RFOF 3.126

Thisfinding is mideading and incomplete. Mr. Bryngelson has no basis to spesk about the
congtruction of an LNG tank in the United States since he has only been working on LNG projects for
about two years, al of which have been on project outside the United States. (X 22 at 8-10, 57, 116
(Bryngelson, Dep.)). Moreover, Mr. Bryngel son has never spoken to a single employee of TKK about
their ability to qualify to build LNG tanks in the United States. (Bryngelson, Tr. 6240-42).

Timdly, likdy and sufficient entry is not established just because El Paso would “pre-qudify”
TKK/AT&V. Respondents do not cite any evidence that TKK/AT&V will likely enter the United
States LNG market in atimely and sufficient manner to restrain CB&I’s pricesto the same leve as
PDM did before the merger. To the contrary, Mr. Bryngelson of El Paso has no knowledge of pricing
competition for LNG tanks in the United States prior to or after the merger. (Bryngelson, Tr. 6246-
47).

Asexplained in greater detail in Complaint Counsdl’ s Response to RFOF 3.95, El Paso and
other customers likely lack perfect information to know that because of the significant gap between
TKK/AT&V’spricesfor LNG tanks in the United States and CB& I’ s prices, CB& | can raise prices
sgnificantly above pre-merger levels and yet still quote a price that () undercuts TKK/AT& V' s price
and (b) appears “reasonable’ to the customer.

3.127  Nigel Carling, aformer Enron employee with substantial experience in the LNG industry, would pre-qualify
TKK/AT&V for aU.S. LNG project. (Carling, Tr. 4447-48, 4485-86, 4489). Carling believes that TKK's prices
for LNG tanksin the U.S. will be competitive to the level of PDM's prices. (Carling, Tr. 4519). Since TKK
has a proven track record of entering into alliances with local contractors in countries such as Egypt,

Indonesia, and Ras Laffan, Carling believes that TKK will be successful working inthe U.S. (Carling, Tr.
4522-23). Mr. Carling is aware that AT&V employs many ex-CB&| workers. (Carling, Tr. 4489).

Response to RFOF 3.127

Timdly, likdy and sufficient entry is not established just because aformer Enron employee
“would pre-qualify TKK/AT&V for aU.S. LNG project.” Respondents do not cite any evidence that
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TKK/AT&V will likely enter the United States LNG market in atimely and sufficient manner to restrain
CB&I’'s pricesto the same level as PDM did before the merger. To the contrary, Mr. Carling had no
experience at dl in assessing the degree of competition between CBI and PDM on projectsin the
United States. (Carling, Tr. 4513). Inthe only ingtances in which Mr. Carling himself solicited bids, the
companies he relied upon to compete for the projects were CBI and PDM because “al the expertise
was between PDM and CBI.” (Carling, Tr. 4500).

Asexplained in greater detail in Complaint Counsd’ s Responses to RFOF 3.95 and 3.135,
customers have imperfect information and cannot know that because of the significant gap between
TKK/AT&V’ s prices and CB& I’ s prices, CB&| can raise prices significantly above pre-merger levels
and yet ill quote a price that () undercuts TKK/AT& V'’ s price and (b) appears “reasonable’ to the
customer.

3.128  Bechtel would consider pre-qualifying TKK for an LNG project inthe U.S. (Rapp, Tr. 1326). Bechtel
acknowledges TKK as having international LNG experience. (Rapp, Tr. 1326).

Response to RFOF 3.128

Timely, likely and sufficient entry is not established just becauise Bechtd “would consider pre-
qudifying TKK for an LNG project in the U.S.” Respondents do not cite any evidence that
TKK/AT&V will likely enter the United States LNG market in atimely and sufficient manner to restrain
CB&!’s prices to the same level as PDM did before the merger.

Asexplained in greater detail in Complaint Counsd’ s Responses to RFOF 3.95 and 3.135,
Bechtel and other customers likely have imperfect information and cannot know that because of the
sgnificant gap between TKK/AT&V pricesfor LNG tanks in the United States and CB& 1’ s prices,
CB&I can raise prices sgnificantly above pre-merger levels and yet sill quote a price that () undercuts
TKK/AT& Vs price and (b) appears “reasonable’ to the customer.

3.129  Calpinewould put TKK/AT&V onits EPC bid list for a proposed LNG tank project in Humboldt Bay,
Cdifornia. (1zzo, Tr. 6494-95). Calpine believesthat TKK/AT&V has the experience and the balance sheet
necessary to construct alarge LNG project. (1zzo, Tr. 6495). Calpine further believesthat AT&V isa
competent cryogenic tank contractor that could compete on an LNG tank project alone, if TKK guaranteed
it. (1zzo, Tr. 6499, 6536).

Response to 3.129

Timdly, likdy and sufficient entry is not established just because Capine would * put
TKK/AT&V onitsEPC bid list.” Respondents do not cite any evidence that TKK/AT&V will likely
enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s prices to the
same level as PDM did before the merger. Moreover, Mr. 1zzo of Capineisnot qudified to opine on
the competitive environment post-acquisition. Mr. 1zzo has not experienced the vicious competition
between Respondents in the United States LNG market and, therefore, admits that he would not know
if CB&I had raised prices to Calpine by 5% above pre-merger levels. (1zzo, Tr. 6534).
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Asexplained in grester detail in Complaint Counsdl’ s Response to RFOF 3.135, Capine and
other customers likely have imperfect information and cannot know that because of the significant gep
between TKK/AT& V'’ s prices for LNG tanksin the United States and CB& I’ s prices, CB& | can raise
prices sgnificantly above pre-merger levels and yet still quote a price that (a) undercuts TKK/AT&V's
price and (b) appears “reasonabl€e’ to the customer.

3.130  Freeport LNG received avariety of documents from TKK/AT&V, and met with its representatives regarding
the Freeport LNG project. (Eyermann, Tr. 7002-04). Freeport LNG believesthat TKK/AT&V isastrong
competitor for U.S. LNG projects. (Eyermann, Tr. 7004-05). Freeport LNG perceivesthat AT&V has quality
welders which will be sufficient to perform the proposed LNG project in Freeport, Texas. (Eyermann, Tr.
7001-02). Freeport LNG also believesthat TKK isaqualified tank constructor with the ability to adapt to
different working conditionsin different countries. (Eyermann, Tr. 7000, 7004-05). Freeport LNG plans on
soliciting bids from TKK/AT&V, even though the partnership has never constructed afield erected LNG
tank inthe U.S. (Eyermann, Tr. 7005).

Response to RFOF 3.130

Thisfinding is mideading and incomplete. Mr. Eyermann lacks foundation to spesk about the
United States market since he “never worked on an LNG project inthe U.S.” (Eyermann, Tr. 7025).
All of Mr. Eyermann’s experience has been on projects outside the United States, and during the
entirety of this non-United States career, Mr. Eyermann has never been involved in evauating or
selecting an LNG tank supplier for aproject, and has never reviewed the prices submitted by LNG
tank bidders. (Eyermann, Tr. 7025-7028).

Moreover, Mr. Eyermann lacks foundation to speak about AT& V/TKK because he has never
worked with ether firm. (Eyermann, Tr. 7062).

Timely, likely and sufficient entry is not established just because Fregport LNG may believe that
TKK/AT&V is“astrong competitor.” Respondents do not cite any evidence that TKK/AT&V will
likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.

Furthermore, Mr. Eyermann of Freeport LNG lacks foundation to comment on the capabilities
of the TKK/AT&YV joint venture. Mr. Eyermann has never participated in choosing an LNG tank
congtructor anywhere and has not experienced the vicious competition between Respondentsin the
United States. (Eyermann, Tr. 7025-7031).

Asexplained in greater detail in Complaint Counsd’ s Responses to RFOF 3.95 and 3.135,
Freeport LNG and other customers likely have imperfect information cannot know that because of the
sgnificant gap between TKK/AT& V'’ s prices for LNG tanksin the United States and CB& I’ s prices,
CB&I can raise prices sgnificantly above pre-merger levels and yet sill quote a price that () undercuts
TKK/AT&V’s price and (b) appears “reasonable’ to the customer.

3.131  S&B Engineers and Constructors approached TKK/AT&V in the past year to solicit their servicesfor LNG
projects. (Cutts, Tr. 2450-51).
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Response to RFOF 3.131

Entry isnot timely, likely, or sufficient just because a customer “approached” TKK/AT&V to
“solicit their servicesfor LNG projects.” Respondents have presented no evidence to show that
TKK/AT&V will enter the U.S. LNG market in atimely and sufficient manner.

3.132  MLGW permitted TKK to bid on an LNG project in 1994 because it believed TKK was capable of building
field-erected LNG tanksin the United States. (Hall, Tr. 1805, 1849-50). MLGW would consider soliciting a
bid from TKK/AT&YV if and when it requires an additional LNG facility. (Hall, Tr. 1854).

Response to RFOF 3.132

Complaint Counsdl agrees that Mr. Hall “permitted TKK to bid on” the LNG project in 1994
to engineer an LNG tank, but that experience did not trandate into a LNG tank price that was
competitive with CB&1 or PDM. To the contrary, TKK’s price to Memphisin 1994 was 59% higher
than CB& I and PDM. (CX 829 at 5; Hall, Tr. 1810, 1876; Price, Tr. 561, 648). Furthermore,
Respondents’ finding is mideading. MLGW would only “consder soliciting abid from TKK/AT&V”
because “Y ou would consider anyone that says they’re qudified.” (Hdl, Tr. 1854).

Asone of the few witnesses to have experienced the vicious competition between Respondents
before the merger and the ineffectiveness of foreign firms compared to Respondents, Mr. Hall hasthe
foundation to testify that LNG tank prices will likely rise post-merger. According to Mr. Hall, “we
don’t see anyone out there with experience that could come into the market and compete with
CB&I/PDM ... inthe United States.” (Hall Tr. 1830).

3133 | 10 D.

Response to RFOF 3.133

Timely, likely and sufficient entry is not established just because TKK may have an “good
reputation worldwide” asan LNG tank builder. Respondents do not cite any evidence that
TKK/AT&V will likely enter the United States LNG market in atimely and sufficient manner to restrain
CB&!’s prices to the same level as PDM did before the merger.

[ ] testified that it is| ] for anew entrant
to comein and beat CB&; [

1(

], in camera). | ] added that jobs where there has not been effective
competition between CB&1 and PDM have resulted in | ] higher prices than jobs where there
was a competitive bidding process. ([ ], incamera). Basedon|

] dedlings with LNG facility owners, cusomersare [
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camera).

3134 | 10
D-

Response to RFOF 3.134

Itisirrdevant what [ ] thinks of TKK as a competitor in the United States.
[ ] has never built an LNG tank in the United States (CCFF 136), and does not have a
sense of the cogt of building LNG tanksinthe U.S. ([ ], incamera). Asareault, [
] has no basis to opine about whether TKK/AT&V will likely enter the United Statesin a
timey and sufficent manner.

3.135 Based on RX 818, apress release announcing the TKK/AT&V partnership, CB&| perceives that
TKK/AT&V isvery serious about capturing LNG storage work in the United States and North American.
(Scorsone, Tr. 4856, 4861) (Glenn, Tr. 4102) (state of mind evidence).

Responseto 3.135

CB&I’'s“date of mind” testimony regarding TKK/AT&V asa“very serious’ competitor that
wantsto “ capture LNG storage work” is just that, and nothing more; Respondents' press release was
not offered or admitted for the truth of the matter asserted therein.

As explained in Complaint Counsdl’s Response to RFOF 3.95, Messrs. Glenn’s and
Scorsone' s testimony about CB& I’ s “state of mind” are uncorroborated by Respondents' regular
course of business documents and statements — many of which were authored or made by Messrs.
Glenn and Scorsone. Mr. Scorsone spearheaded the merger planning documents that discussed how
CB&I would “cregte barriers to entry” and useits * pricing advantage’ to prevent foreign entry; he dso
approved the price increases on the Cove Point project and others. Mr. Glenn approved the SEC
statements that described CB& I’ s “ competitive advantages’ in the United States and the absence of
competition post-merger that had previoudy eroded CB& I’ s profitability; he also gave the October 31,
2002 conference call that touted CB& I’ s higher margins, improved business prospects and ability to
win every project.

CB&|I’s purported “ state of mind” about TKK/AT&V and other competitorsis completely at
oddswith what CB&| tdllsthe public in its SEC filings and conference calls, its employees in meetings
and internd documents and customersin its price quotes. lronicaly, CB&I’s purported beliefs
regarding [ ] isconsidered by Respondentsto be so diento its
investors, employees and customers that Respondents request in camera treetment for its state of mind.

Respondents do not cite to any business record or competitive bidding instance in the United

States LNG market in which the presence or perceived threat of competition from the TKK/AT&V
joint venture had any impact on CB& I’ s ability to win LNG projects or retrainits pricing. Thisisin

74



gark contrast to the numerous pre-merger business records in which CB&| fretted that PDM “is egting
our lunch” (CX 243 at CBI-PL 4004707) and that PDM loomed over CBI asits “main” competitor.
(CX 163 a CBI-PL006679). If TKK/AT&V threatened CB& | as much as Respondents contend to
this Tribuna, one would expect aflurry of Smilar emails, presentations and memos articulating the
nature of the threat and proposed countermeasures that CB& | should undertake. Respondents cannot
cite what does not exigt.

Asexplained in CCRFF 3.95, CB&I’s actua post-merger conduct demonstrates not that
CB&I believesthe TKK/ATV joint venture is viable as a competitor, but rather than TKK/ATV and
other firms do not pose a competitive threet to CB& I’ s ability to exercise market power. Complaint
Counsd’ s post-merger evidence includes higher prices and margins on LNG projects, such as Cove
Point, CMS and others.

3.136 CB&I perceives TKK as avery formidable, global LNG competitor that has operated in Africa, Nigeria, the
Middle East, southeast Asia, Malaysia, and Japan. (Scorsone, Tr. 4856, 4860; Glenn, Tr. 4092). CB&|
competed against, and lost to, TKK for aproject in Maaysia. (Glenn, Tr. 4093). TKK has developed state
of the art nine percent nickel welding technology. (Scorsone, Tr. 4860).

Response to RFOF 3.136

For the reasons described in Complaint Counsel’ s Responses to RFOF 3.135 and 3.95,
Messrs. Scorsone and Glenn' s self-serving statements are uncorroborated; indeed, their testimony
about TKK asa*“formidable, globa LNG competitor” is contradicted by CB&I’'s own satements to
the public and among its employees — none of which mention TKK as a competitor in the United States
—and in the higher prices it charges customers.

3.137 Inthe1970's, PDM had alicensing agreement with TKK, under which PDM provided LNG construction
technology to TKK in exchange for royalties. (Scorsone, Tr. 4857).

Response to RFOF 3.137

PDM may have “provided LNG congtruction technology to TKK” in the 1970s, but thisis
irrdlevant to assessing TKK'’s competitiveness today. Indeed, TKK did not prove itsdlf to be
competitive during the 1994 Memphis bidding, despite having information regarding “ congtruction
technology” from PDM. CCFF 937, 939.

3.138 CB&I views AT&V asthethird largest tank builder inthe U.S. (Glenn, Tr. 4103) (state of mind evidence).
AT&YV isan experienced and reputable company, having a strong understanding of the design and
construction of cryogenic tanks. (Glenn, Tr. 4103; Scorsone, Tr. 4866).

Response to RFOF 3.138

Respondents state of mind evidenceis just that, and nothing more; Mr. Glenn’ stestimony was
not offered or admitted for the truth of the matter asserted therein. For the reasons described in
Complaint Counsd’ s Response to RFOF 3.135, CB&I'sview of AT&V as*an experienced and
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reputable company” is contradicted by CB& I’ s statements to the public and among its employees —
none of which mention AT&V asan LNG competitor — and the higher prices charged to customers.

3.139  Although AT&V has never built an LNG tank project, CB&| perceivesthat AT&V has "always been willing
to push itself into new areas" such as pressure spheres and LOX/LIN tanks. (Scorsone, Tr. 4867).

Response to RFOF 3.139

For the reasons described in Complaint Counsdl’ s Response to RFOF 3.135, Mr. Scorsone's
self-serving testimony is uncorroborated and contradicted by the CB& I’ s statements to the public and
among its employees — none of which mention AT&V as an LNG competitor — and the higher prices
charged to customers.

3140 | ] (Glenn, Tr. 4221). Based on CB&I'slossto
TKK/AT&V for an LNG tank in Trinidad, CB& | perceives that the partnership will be atough competitor to
CB&l inthe U.S. (Scorsone, Tr. 4866, 4874-75).

Response to RFOF 3.140

For the reasons described in Complaint Counsel’ s Response to RFOF 3.135, the idea that |
] is contradicted by the evidence.

As explained in Complaint Counsdl’ s Response to RFOF 3.95, Messrs. Glenn’s and
Scorsone' s testimony about CB& I’ s “state of mind” are uncorroborated by Respondents' regular
course of business documents and statements — many of which were authored or made by Messrs.
Glenn and Scorsone. Mr. Scorsone spearheaded the merger planning documents that discussed how
CB&I would “cregte barriers to entry” and useits * pricing advantage’ to prevent foreign entry; he dso
approved the price increases on the Cove Point project and others. Mr. Glenn approved the SEC
statements that described CB& I’ s “ competitive advantages’ in the United States and the absence of
competition post-merger that had previoudy eroded CB& I’ s profitability; he also gave the October 31,
2002 conference call that touted CB& I’ s higher margins, improved business prospects and ability to
win every project.

3. Technigaz/Zachry Has Not Entered the U.S. LNG Market

3.141  Fromitsestablishment in 1964, French based SN Technigaz has handled the conceptua design,
engineering and construction of LNG facilities. (RX 773, at 2/40). In 1984, Technigaz became a subsidiary
of Bouygues, aleading construction group worldwide. (RX 773, at 2/40). Bouygues is the fourth largest
contractor in the world with 2001 revenue of more amost $13 hillion. (RX 736, at 2/17). Bouyguesis highly-
skilled in the implementation and management of large-scale international projects and in the vanguard of
construction and civil workstechnologies. (RX 773, at 2/40).

Response to RFOF 3.141

Thisfinding is mideading and incomplete. Technigaz has done business dl over the world for

76



more than 40 years and had revenues in 2001 of $13 billion and, and yet, since 1975, TKK has not
built asingle LNG tank in the United States. CCFF 129-130.
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Respondents sole support for thisfinding is materid printed from a Technigaz marketing
brochure. (RX 773). Nothing in the materias discuss Technigaz' s ability to compete in the United
States to the same extent as PDM.

There is no evidence that the materials were even reviewed by CB&I. Mr. Scorsone admitted
that he could not recal whether Respondents actualy maintained afile of press releases concerning the
activities of foreign LNG suppliers. (Scorsone, Tr. 5096). Mr. Scorsone further admitted that the
press releases relating to joint ventures with foreign LNG tank suppliers were received from attorneys,
and testified that if he ever did receive these releases in the course of business, he “ probably threw them
out.” (Scorsone, Tr. 5097).

Thereis aso no evidence that the materials had any impact on CB&| bidding or pricing
drategies. Respondents do not cite to any business record or competitive bidding ingtance in the
United States LNG market in which the presence or perceived threat of competition from foreign LNG
suppliers had any impact on CB&I's ability to win LNG projects or restrain its pricing. 1f foreign entry
threatened CB& | as much as Respondents contend to this Tribuna, one would expect aflurry of e-
malls, presentations and memos in CB&I's post-merger business documents. Respondents cannot cite
what does not exist.

3.142  TheBouygues Group provided Technigaz with its knowledge of giant concrete structures, and the financial
backing to undertake mgjor projects. (RX 773, at 2/40). Technigaz has not had difficulty obtaining bonding
or parent guarantees when bidding large LNG projects around the world. (Jolly, Tr. 4438).

Response to RFOF 3.142

Respondents firgt clam relies upon immateria marketing brochures, a source of information
that even CB& | does not pay attention to inits regular course of business. CCRFF 3.141.

Furthermore, the ability to obtain bonding is only one of many factors that a competitor must
possessin order to competein the U.S. LNG tank market. CCFF 304-306. A competitor must
possess tangible assats, such as afabrication plant in the United States, equipment, such as automatic
welding machines and cranes, and alarge work force experienced in the construction of LNG tanks.
CCFF 305. Moreover, competitors must possess intangible assets, such as experience congtructing the
relevant products in the United States, a reputation, business relationships with loca subcontractors and
materia vendors, and atrack record that shows successful completion of multiple projects. CCHF
305.

3.143  Technigaz was recently acquired by Saipem making it one of the largest engineering construction
companies in the world, many, many times the size of CB&I. (Glenn, Tr. 4093).

Response to RFOF 3.143

A firm’'sszeis meaninglessiif it does not possess the many other tangible and intangible assets
necessary to compete in the U.S. LNG market. See CCRFF 3.142. Although Technigaz may be
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“many, many” times CB&I’s sze, CB&| has won “many, many” more LNG projects in the United
States than Technigaz since CB& | acquired PDM and Saipem acquired Technigaz.

3.144  Technigaz and its parent company earn an annual revenue of more than $3 billion and employ about 20,0000
people. (Jolly, 4438). Technigaz has considerable experience in the design and construction of LNG tanks
worldwide. (RX 43, at ZCC000005). Technigaz is one of the world's leading suppliers of liquefied gas
facilities. (RX 871, at 6/78). Technigaz has a solid reputation with both customers and partners. (RX 871, at
6/78).

Response to RFOF 3.144

This finding relies upon the same types of immateria evidence (RX 43, RX 871) that even
CB&| does not pay attention to in the ordinary course of business. CCRFF 3.141.

Technigaz' s Szeis only one qudification needed to successfully enter the U.S. LNG marke,
and does not show sufficiency of entry. See CCRFF 3.142.

Respondents are incorrect in asserting that Technigaz has ever congtructed an LNG tank.
While Technigaz may have overseen the congtruction of projects in other parts of the world,
[ 1 1, Tr. 4718,
emphasis supplied; [ ], in camera) Therefore, in the Technigaz/Zachry partnership, [

] (Fahd, Tr.2402;[ 1,
Tr. 4438, 4718, emphasis supplied ([
1( ], in camerg;
RX 871 at 77)).

Moreover, thisfinding is mideading and incomplete. Mr. Eyermann of Fregport LNG admitted
that an LNG tank supplier’swork in one country is*not relevant” to itswork in another country,
including price comparisons. “you cannot possibly compare an LNG tank built in Dabhal, Indiawith an
LNG tank in Maaysawith an LNG tank on the Gulf Coast of Texas. . . Itisnot relevant to know the
price of an LNG tank in report or in Malaysiato know what your tank in Freeport will cost. There's
just no comparison.” (Eyermann, Tr. 7071-72).

3.145 Technigaz offers a broad range of servicesincluding: feasibility studies and conceptual design, basic and
detail engineering, project management, procurement, quality control, construction, coordination of
subcontractors, supervision and technical assistance, commissioning and start-up, and operation. (RX 773,
at 3/40).

Response to RFOF 3.145

Respondents again rely on Technigaz'simmateria marketing brochure (RX 773) even though
CB& I’ s executives do not pay atention to such materid. CCRFF 3.141. Because Technigaz's skill
St has never been tested in the United States on an LNG project, Respondents' cannot show that
Technigaz is competitive in the relevant geographic market.
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3.146  Technigaz hasthe ability to undertake large-scale turnkey projects and isin a position to carry out a project
right through from front-end engineering to delivery. (RX 773, at 3/40). Technigaz is one of the few
companies in the world capable of carrying out the design and construction of complete liquefied gas
terminas. (RX 773, at 3/40).

Response to RFOF 3.146

Thisfinding relies upon the same types of self-serving evidence described in CCRFF 3.141.
Although Technigaz may believe itsdf to be “one of the few companiesin the world capable of carrying
out the design and congtruction of complete liquefied gasterminds” CB&I sharesdl of Technigaz's
capabilities. For example, according to Mr. Glenn, CB& | prefersto perform LNG projects as a sole-
source turnkey contractor. (Glenn, Tr. 2659-60). Moreover, CB&I has the added competitive
advantage of being an incumbent domestic contractor with lower cogts than Technigaz. See CCRFF
3.147.

3.147  Technigaz's capabilities also cover all aspects of the design and construction of LNG peak-shaving
facilities. (RX 773, at 4/40). Technigaz supplies the associated liquefaction units and send-out systems for
peak-shaving facilities. (RX 773, at 4/40). [ 1(

D.

Response to RFOF 3.147

Respondents support for thisfinding is materia printed from a Technigaz brochure. (RX 773).
Respondents do not pay attention to such materia in their ordinary course of business but ask the
Tribund to do otherwise.

While Technigaz may have | ]
[ 1 1). Moreover, [

] isirrlevant to its capabilities in the United States, due to country-specific
barriers to entry, such as. knowing loca regulations and loca subcontractors, having established
customer contacts and an experienced work force, and possessing a fabrication facility and equipment
in the United States.

Mr. Jolly redlizes that there are specific advantages gained from LNG experience within the
U.S. He acknowledgesthat [

1 ([ ], Tr. 4756, RX 738 at FTC001537 ([ ). Mr. Jolly goes on

tosay, [

]
(RX 738 a FTC 001535 ([ 1), emphasis supplied).

Technigaz admitsthat it is|

] (RX 738 a FTC001533 ([
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1)). However, | ,] Zachry will not be able to facilitate
ease of entry. Zachry does not possess the necessary tangible and intangible assets that Technigaz
lacks, and will therefore have to work its way down a substantia learning curve by winning projects
over along period of time (Simpson, Tr. 3259).

3.148  Technigaz primarily works on two types of LNG tanks, both of which utilize concrete outer tank: membrane
tanks and full containment tanks with nine percent nickel inner tanks. ([ ]). Indesigning and
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building full-containment type storage tanks, Technigaz draws on its skillsin post-tension concrete and its
experience with steel tanks. (RX 773, at 5/40). Technigaz's| ] membrane technology relieson a
post-tensioned concrete outer tank for structural resistance and a stainless steel corrugated membrane for
liquid and gastightness. ([ ], Tr. 4730-31; RX 773, at 5/40).

Response to RFOF 3.148

3.149

Thisfinding is mideading and incomplete.
1 1,Tr.4731). [
1( ], Tr. 4731).

Therefore, if an owner specifies a concrete-and-steel design, Technigaz can propose either amembrane or
full containment concept, both being equivalent regarding safety towards internal or external hazards.

(RX 773, at 5/40). Technigaz has experience working on double containment concrete tanks as well. (Jolly,
Tr. 4439). Technigaz has specific concrete experience and built the world's largest concrete LNG tanks.
(Jolly, Tr. 4439; RX 773, at 7/40).

Response to RFOF 3.149

] See CCRFF 3.148.

] See CCRFF 3.144.

As such, Technigaz employees would not be quaified to train welders or other Zachry fidd-crewsin
tank congtruction.

Moreover, thereis no trend towards double and full containment tank construction in the U.S.

inthefuture. See CCRFF 3.164, 3.11. 3.149.

3.150

Technigaz currently has eight full-containment LNG tanks under construction around the world: Spain,
Egypt and India. (Jolly, Tr. 4440). [ ]
(i 1, Tr. 4732). [Aspart of the first project, which will be completed next year, Technigaz is constructing
two full containment LNG tanksin Bilbao, Spain] ([ 1, Tr. 4732). [

1 (L 1, Tr.4732). Technigaz has aready constructed three full-
containment LNG tanksin Qatar. ([ ], Tr. 4439-440).

Response to RFOF 3.150

Technigaz' s previous and ongoing projects in other parts of the world with partners other than

H.P. Zachry are irrdevant to the Technigaz/Zachry partnership’s ability to compete in the United States
for the reasons stated in Complaint Counsdl’ s Response to RFOF 3.147.

3.151

Taking into account the eight LNG currently under construction, Technigaz believesit, in the last ten years,
has built more full containment LNG tanks than any other company in the world. ([ 1, Tr. 4440).
[ 1(q 1, Tr. 4689).
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Response to RFOF 3.151

In soite of hisbdief that Technigaz isthe [
] See CCRFF 3.147. [

1q  1,7Tr 4721-

2. [
1 ( ], Tr. 4713, 4721-2, | ] Tr. 1629, in camera). [
1 (], Tr.4715).
3152 [
1 ([ 1, Tr.4725). [ ]
([ 1, Tr.4747).
Response to RFOF 3.152
[ ] self-serving testimony is uncorroborated. |

] The only double containment tank built in the United
States (Puerto Rico) was congtructed by PDM, not Technigaz. (1zzo, Tr. 6516-17). [

]. (CX693at[ ]010127,incamera).
For dl of | ] it hasyet to
win an LNG project of any kind in the United States.

Moreover, Respondents have ample experience designing and building both sted and concrete
LNG tanks, including full-containment tanks. (CX 758 at CBI-PL031543-59, in camera; CX 145 at
PDM-S 001430-431).

3.153  Technigaz pursues an active partnership policy, which has for many years enabled it to develop
cooperation with industrial partnersin various countries. (RX 773, at 7/40). For example, Technigaz has
partnered with local construction companies to build facilitiesin Spain (with Initec), Qatar (with Midmac),
and Greece (with Technical Union). (RX 773, at 13-15/40).

Response to RFOF 3.153

Technigaz' s partnerships outsde of the United States are irrdlevant to the Technigaz/Zachry
partnership’s ability to replace PDM as alow-cog, high-quality supplier of LNG tanksin the United
States. CCRFF 3.147. Moreover, the uncertain Technigaz/Zachry partnership has no experience
congtructing LNG tanks together. CCRFF 3.166, 3.144.

3.154  Technigaz has built an LNG tank to Appendix Q design codes and specifications. ([ ], Tr. 1410).
[ 1( 1, Tr. 4721).
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Response to RFOF 3.154

Respondents' finding is mideading and incomplete. Neaither Technigaz nor Zachry has ever
constructed an LNG tank to Appendix Q design codes and specifications. (Fahel, Tr. 1410).
According to Mr. Fahd , Technigaz has only worked on LNG projects “ as a prime contractor,” and as
such has never itself congtructed a tank to American design standards. (Fahdl, Tr. 1410).

Furthermore, having [ ] to
congtruct LNG tanks, Technigaz would still be a a sgnificant competitive disadvantage againgt CB&|
inthe U.S. LNG market. See CCRFF 3.147.

3.155  Founded in 1924, Texas-based Zachry Construction Corporation is aleading United States construction
company, with sales of around $1.7 billion and more than 14,000 employeesin 2001. (RX 43, at ZC 000002).
In 2001, Zachry was ranked eighteenth in the annual ranking of top construction contractors by
Engineering News-Record, aleading industry publication. (RX 871, at 71/78). Zachry placed fifteenth
overall among construction firms that also sold their own design work. (RX 871, at 71/78).

Response to RFOF 3.155

Respondents sole support for thisfinding is materia from press releases and marketing
brochures that CB& I’ s executives do not maintain. CCRFF 3.141.

3.156  Zachary'sbroad capabilities in construction and industrial maintenance have earned the company a track
record of successes and trust. (RX 871, at 77/78). That reputation has fostered alliances with customers,
engineers, and manufacturers, resulting in even greater success for the benefit of al. (RX 871, at 77/78).

Response to RFOF 3.156

Zachry's " broad capabilities’ and “reputation” are self-serving statements contained in its own
marketing brochure, and there is no evidence that CB& | ever saw it. CCRFF 3.141.

Zachry's " broad capahiilities’ in civil congtruction areirrdlevant to LNG tank congtruction.
Zachry's experience in the congtruction businessis limited to civil work congtruction, on structures such
ashighwaysor dams. ([ ], Tr. 4685, in camera; RX 871 at 77,
see also Rapp, Tr. 1293, 1295-96 (Mr. Rapp testified that PDM and CB& | would technically rate
higher than Technigaz-Zachry because Zachry isagenerd contractor like Bechtd rather than a
gpecidized tank firm.)). LNG tank congtruction is very different from civil congtruction. CCRFF 3.26.
Zachry has never congructed an LNG tank. (Fahel, Tr. 1400). Assuch, Zachry’s dliances with civil
congtruction customers, engineers and manufacturers does not demongtrate the firm' s ability to become
a cost-effective LNG tank supplier to the same extent as PDM.

3.157  Zachry isthelargest direct hire open shop contractor in the United States. (RX 43, at ZCC 000005). Zachry
owns more than 6,000 pieces of equipment. (RX 45, at ZCC 000037). Zachry has worldwide experience. (RX
45, at ZCC 000037). Zachry is stable, secure and reliable and has never failed to complete aproject. ((RX 45,
at ZCC 000039). Zachry is seasoned and experienced with a proven safety program. (RX 45, at ZCC
000039).
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Response to RFOF 3.157

Respondents' once again rely upon the puffery in marketing brochures to prove that Zachry has
experiencein an indudtry that is not even relevant to the congtruction of LNG tanks. (RX 45).

Zachry does not own any equipment necessary to construct LNG tanks. The marketing
document from which Respondents cite shows only civil engineering equipment, not the necessary tools
to build the relevant products. According to Mr. Fahd , Zachry would |

] (Fahel, Tr. 1640-41, in
camera).

3158 |
1 1 Tr.1682-83). [ ]
(a 1], Tr. 1680-81). Zachry has expertise in concrete construction and concrete walls. ([ ], Tr. 1405).

Response to RFOF 3.158

Respondents' finding is mideading and incomplete for four reasons: 1) [

] CCRFF 3.144, 3.156 and
3.26;2) [
] CCFHF 56; 3) Thereis no trend towards double or full containment tanksin the
United States. CCRFF 3.11, 3.64, 3.149; and 4) |
] (CX 758 at CBI-
PL031543-59, in camera; CX 145 at PDM-S 001430-431).

3.159  Zachry has unlimited bonding capacity. (RX 45, at ZCC 000039). Zachry's satisfied customersinclude
British Petroleum Chemicals, Calpine Corporation and Chevron WWTU. (RX 871, at 61/78).

Response to RFOF 3.159

Noneof [ ] purportedly “satisfied” customers stated that they were “satisfied” with any
LNG tank congtructed by Zachry sinceit has never built one. Moreover, as stated in CCRFF 3.142,
Zachry's *bonding capacity” isonly one of many factors necessary to be competitive in the LNG tank
market.

3.160 Zachry is"low-cost driven" and has broad capabilitiesin the industrial and heavy civil industry.
(Scorsone, Tr. 4865). While Zachry has never built an LNG tank before, it has experience in the general
contracting and heavy civil industries, which includes concrete placement, |ogistics management, and direct
craft hire. (Scorsone, Tr. 4868). Zachry also understands the various types of cultures of owners with
sophisticated projects, based on its experience in awide range of industrial projects. (Scorsone, Tr. 4868).
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Response to RFOF 3.160

Complaint Counsel adopts and emphasizes Respondents assertion that “ Zachry has never built
an LNG tank before.” For the reasons stated in CCRFF 3.156, however, Zachry’s “broad capabilities’
in other industries are irrdlevant to the construction of LNG tanks in the United States.

3.161  Zachry isan experienced civil contractor in the United States with licensed engineers and access to local
labor in the United States. (Price, Tr. 656-57).

Response to RFOF 3.161

[

3162 |
1 [ ], Tr. 4683).

1 1, Tr. 4729). [
1 [ 1, Tr. 4757).

Response to RFOF 3.162

Thisfinding is mideading and incomplete. [
1 ([ 1, Tr. 4729, 4757, in camera).

1 ¢ 1 Tr. 4757, in camera). Mr. Jolly confirmed that it would be [

] ([ 1, Tr.4757-58, in camera) (emphasis supplied). |

I

3163 |
]
a 1, Tr. 4693-94).
Response to RFOF 3.163

Respondents must demondrate that new entry islikely to occur in atimdy and sufficient manner
to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed to do
s0. Tothecontrary, [
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[
] ([ 1, Tr. 4758, in camera). [
] (1d.) After
al, as Mr. Jolly testified, [
] (Id. at 4758-59, in camera).
3.164 [ 1(q 1, Tr. 4694, 4764; see
also, eg., Cutts, Tr. 2501). [
1( 1, Tr. 4702). [
1 ], Tr. 4725). Technigaz decided to create a strategic alliance with Zachry to

broaden its competencies and geographic reach. (RX 871, at 46/78). Technigaz consider its alliance with
Zachry a"valuable asset” that enablesit to leverage opportunities in a high-potential market. (RX 871, at
46/78).

Response to RFOF 3.164

[

1¢C 1T
4725, in camera). When questioned about his foundation for the trend, [

1 (L 1, Tr. 4758, in camera).

[ ]
([ 1, Tr. 4758, in camera). Referring to histheory that the United States would turn to full-

containment tanks, [
1( 1, Tr. 4684, in camera).

[ ] redizes that within three and a hdlf years, if heis“wrong” aout what heis

“amdling,” Technigaz may abandon attempts to enter the United States market —“C’ est lavie”
(I ], Tr. 4753-4, in camera).

3165 [

1q@ 1 Tr1676).

Response to RFOF 3.165

Complaint Counsdl agrees that there are “not many qudified entities to construct mgjor LNG
projects.” [ ] arose because CB&1's
acquistion of PDM would lead to higher price levels a which Technigaz, for thefirgt time, could
compete profitably in the United States. See Response to RFOF 3.163.

3166 |
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] (RX 43, at ZCC000002). [
1q  1.7Tr.478). |
1q ], Tr. 4685).

Response to RFOF 3.166

Respondents must demondrate that new entry islikely to occur in atimely and sufficient manner
to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed to do
0. Timdy, likey and sufficient entry is not established just because [

] have established ajoint venture, made sales cals, may be capable of build an LNG tank or
amilar pre-conditions. Thered test, and the only test that the antitrust laws are concerned abot, is
whether Technigaz/Zachry islikely to enter the United States LNG market in atimely manner and will
be profitable a pre-merger price levels so that the firm can be counted on to restrain CB&I’s mahrket
power to the same extent as PDM over the long run.

Respondents fail this test with respect to Technigaz/Zachry (and every would-be entrant cited
by Respondents) because there is no evidence that Technigaz/Zachry will likely restrain CB& I’ s prices
to the same levedl as PDM did before the merger. As explained in Complaint Counsdl’s Response to
RFOF 3.95, the post-merger evidence — congisting of Respondents statements to the public and its
employeesin SEC filings, investor presentations, and ordinary course of business documents, together
with higher prices to customers — demondrate that foreign firms have not restrained CB&I’s market
power. None of these documents or statements mention Technigaz/Zachry. Absent evidence of an
ability to restrain CB&I’'s market power, Technigaz/Zachry is not an entrant who satisfies Respondents
burden of proving that timely and sufficient entry has occurred or is likely to occur.

The Technigaz/Zachry partnership likely will not provide price-restraining competition to CB&|
for at least three reasons. First, Respondents themselves note [

] (RFOF 3.166, in camera).

Second, Mr. Jolly stated that [
]

(RX 738 at FTC001536 ([ ]);seealso[ ], Tr. 4753-4, in camera). Technigaz has been |
1 ( ], Tr. 4690-91, in camera). Technigaz
has|
] That bringsthetota of lost or likely lossesto | ]
By Mr. Jolly’s count, [ ]
Third, Technigaz/Zachry will | ] which

inherently means that Technigaz/Zachry cannot restrain CB& I’ s market power on those projects. ([
], Tr. 1652-54; in camera). AsMr. Jolly admits, Technigaz is|
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] (RX738a 10 (] 1), in camera).

3.167 Inthepressrelease, the aliance held itself out as pooling Technigaz's recognized turnkey LNG project
expertise and broad-based knowledge of the market with Zachry's construction capabilities and strong
positionsin the Americas. (RX 43, at ZCC000002). The press release also stated that the two companies are
already working together on a number of tenders for LNG construction in the United States and Mexico.

(RX 43, at ZCC000002).

Response to RFOF 3.167

Thisfinding isirredlevant because it relies on a salf-serving press release that CB& | does not pay
attention to in the ordinary course of its business. Response to RFOF 3.141.

Respondents' clam that Technigaz and Zachry are “working together” does not prove that
entry istimely, likely, or sufficient. Respondents present no proof that Technigaz/Zachry will be able to
competitively constrain CB& | as PDM did prior to the acquigition.

3.168 A subseguent press release characterized the combination as enabling Technigaz/Zachry to play a"major
role" in the high-potential, fast-growing LNG market. (RX 8) (state of mind evidence).

Response to RFOF 3.168

Thisfinding relies on a self-serving press release, the same unreliable kind of support as RFOF
3.141 and isirrdlevant for the reasons noted in CCRFF 3.141. Respondents have not shown that these
press rel eases were viewed or acted upon by CB& | management. Mr. Scorsone noted that they were
unimportant enough to him that he probably threw them out. CCRFF 3.141.

Respondents cite to “state of mind” evidence to show that CB& 1 is aware of the
Technigaz/Zachry dliance. Respondents state of mind evidence is just that, and nothing more; the
press release was not offered or admitted for the truth of the matter asserted therein.

3169 [
14 1, Tr. 4684). [
14 ], Tr. 4685).

Response to RFOF 3.169

Why “[ land[
] do not show that the Technigaz/Zachry partnership is capable of competing at the
same compstitive level as PDM did prior to the acquisition. CCRFF 3.144, 3.147.

3170 [ |
(I 1, Tr.1684). [
] (See[ ], Tr. 1684).

Response to RFOF 3.170
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Technigaz's|
] CCRFF 3.142, 3.147 Asdtated in CCRFF 3.144, |

3171 | 1 1, Tr. 4702).
[ 1 (T 1 Tr. 4689, 4709). [

1 1, Tr. 4689). [

1 1, Tr. 4710).

Response to RFOF 3.171

Thisfinding isincomplete and mideading. With respect to sngle-containment tanks,
[

([ 1, Tr.4708-09, in camera). Thismeansthat [
] (Id. & 4709). Technigaz/Zachry admitstheat it

[
] (Id. a 4711). Smply put, Technigaz/Zachry isnot a[

], and for customers who will want such atank for their facility,
Respondents cannot point to Technigaz/Zachry as someone who may restrain CB&I's market power.

With respect to double and full containment tanks, for al of [ ] self-touting about its
double and full containment experience, it has yet to win an LNG project of any kind in the United
States. Respondents have won or are likely to win more double and full containment tank projectsin
the United States than Technigaz ever has, or likdy will win. Response to RFOF 3.152.

3172 | 1 ], Tr. 4687). [

1 (@ 1, Tr. 4687).

Response to 3.172

Mr. Jolly does state that Technigaz has [

1 1, Tr. 4687,
in camera). Mr. Jolly’s generdized statement does not, however, specify the geographic regions
whereits [ ] comeinto play. It is probable that Technigaz has [

] in France, and possibly in Europe. Mr. Jolly did not testify or imply, however, that
Technigaz enjoys those same competitive advantages anywhere in the United States. (1d.).

Infact, Mr. Jolly testified thet [

([ 1, Tr.4715,in camera).
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Moreover, Respondents documents show that there is no tank constructor with the “in-house
ability to offer the tank and sysems asasingle LSTK [Lump-Sum Turnkey] package except CB&1.”
(CX 364 a CBI-E 009279). InaCB&I drategic document discussing Respondents involvement in
the LNG market, Technigaz was named as a worldwide competitor, but is not singled out as adomestic
compstitive threat. Respondents' do not mention Technigaz' s alleged “in-house capabilities.”
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3173 |
1 1, Tr4690). [
1( ], Tr. 1684-85). The aliance represented to
Dynegy that it, along with its parent companies, was prepared to commit the resources to support the
Hackberry project immediately. (RX 45, at ZCC 000059).

Response to RFOF 3.173

Thisfinding isincomplete and mideading. [
1¢ 1T
4690-91 ([ )], in
camera). CCRFF 3.179. Thisfinding represents an example of failed entry by Technigaz/Zachry,
rather than entry that satisfies Respondents burden of proof.

3174 | ]

([ 1 Tr.4692). 1

(i ], Tr. 1650-51, 1689) (in camera). [

1 1 Tr.1652).
1q 1 Tr. 1656).
]

([ 1, Tr. 1657).

Response to RFOF 3.174

Asexplained in CCRFF 3.95, there is no evidence that the presence of Technigaz/Zachry in
bidding Stuations has restrained CB&1I’s market power. Entry that istimely, likely and sufficient must
deter or counteract the likely anticompetitive effects of amerger. Inthiscase, dl of CB&1's podt-
merger public statements, regular course of business documents and pricing to customers, such as
CMS, the Cove Point owners and other LNG projects, indicate that it has market power and that
foreign firms have not restrained CB& I’ s ahility to raise prices and margins. The post-merger evidence
reflects a complete reversal of CB& I’ s fortunes from before the merger when PDM served as CB&I's
closest competitor and price restraint. The actual post-merger evidence belies Respondents
contention that Technigaz/Zachry and other would-be entrants have deterred or counteracted the
anticompetitive effects of this merger.

Moreover, “marketing ... services’ and meeting with customers does not condtitute timely,
likely, and sufficient entry. None of the customers cited awarded a project to Technigaz/Zachry, and
Respondents have not presented any evidence that in these bidding Situations CB& I’ s pricing sirategy
was disciplined by Technigaz/Zachry.

3.175  Technigaz/Zachry approached Freeport LNG to present its alliance. (Eyermann, Tr. 6994). The alliance sent
Freeport LNG marketing materials describing its expertise in liquefied gas facilities and Technigaz's
experience building LNG tanks. (Eyermann, Tr. 6996-98). In these marketing materials, Technigaz/Zachry
held itself out being committed to engage in al types of undertakings to provide its expertise and long
standing excellent reputation as designers/constructors of LNG termina facilities. (RX 934, at CHE 0310)
(state of mind evidence). The alliance emphasized that Technigaz is currently constructing large terminal
facilitiesin Spain, India and other locations. (RX 934, at CHE 0310) (state of mind evidence). Based on
these representations, Freeport LNG believes that Technigaz is "keenly interested" in working on the
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Freeport LNG project. (Eyermann, Tr. 6996-98). Technigaz/Zachry also marketed itself to Williams Energy.]
([ 1, Tr.1657).

Response to RFOF 3.175

Respondents  “state of mind” evidence to show that Technigaz/Zachry isinvolved in projectsin
other parts of theworld isjust that, and nothing more; Technigaz/Zachry’ s marketing materias were not
offered or admitted for the truth of the maiter asserted therein.

Furthermore, thisfinding is mideading and incomplete. Mr. Eyermann lacks foundation to
gpeak about Technigaz/Zachry because he has never worked with ether firm. (Eyermann, Tr. 7062).

Technigaz hasno | ] congtructing LNG tanksin “Spain, India, and other
locations.” CCRFF 3.144.

The fact that Technigaz/Zachry may have “sent ... marketing materias’ containing puffery,
“emphasized’ its experience outsde of the United States, or communicated that it was “committed to
engagein al types of undertakings to provide its expertise” to Fregport does not condtitute timely,
likely, or sufficient entry. CCRFF 3.182. These actions do not prove Technigaz/Zachry’ s ability to
replace PDM. Without evidence of competitive pricing from Technigaz/Zachry that had the effect of
resraining CB& | prices, Fregport’s belief that “ Technigaz is ‘ keenly interested’ in working” on its
project isirrelevant.

3.176  Initsmarketing documents, Technigaz/Zachry explained that the joint venture parties are committed to
safety, excellence, and community service, the parties to the joint venture have never failed to complete a
project under any circumstance, the parties to the joint venture enjoy aworld renowned reputation for
performance, and the joint venture parties aspire to be the best in classin all their doings. (RX 45, at ZCC
000032-33).

Response to RFOF 3.176

Puffery contained in marketing documents does not establish that entry istimdy, likdy, or
aufficient. CCRFF 3.141. Thereisno evidence that Technigaz/Zachry has had any impact in
resraining CB&I's market power. Until this has been achieved, there has been no entry.

3177 | 1 1,Tr46ss).

]
(0 ], Tr.4693). On June 12, 2001, in response to arequest from Y ankee Gas' consultant CHI Engineering,

the alliance submitted a preliminary pricing proposal for an LNG storage tank. (RX 4, at 3/4). [
1 ], Tr.4693).

Response to RFOF 3.177

It isirrdlevant that Technigaz/Zachry has|
] Entry isnot timdly, likely and sufficient just because Technigaz/Zachry has [
] Thereisno evidence that Technigaz/Zachry has had any impact in restraining CB&I's
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market power. Until this has been achieved, there has been no entry.
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Infact, CB&I is currently in negotiations with [

] (CX 1507 at CBI 059484; see also CX 787 at CBI 065244, in camera)

(
1)
3178 [
1. (0 ], Tr.4764-65).
Response to RFOF 3.178

Technigaz' s sdlf-serving perception of its own competitivenessisirrdevant to whether it is, in
redity, ableto restrain CB& |1’ s prices to the same extent as PDM. There is no evidence that
Technigaz' s sdf-perceptions are shared by CB& | in the United States. As explained in Complaint
Counsdl’ s Response to RFOF 3.95, none of the post-merger evidence from Respondents even
mentions Technigaz/Zachry. Thereis no evidence that Technigaz/Zachry has restrained CB&I's market
power — CB& | continues to raise prices to its customers unabated by Technigaz/Zachry or any other
firm. Until this has been achieved, there has been no entry.

3.179 Dynegy hasmadeit clear that it is satisfied that Technigaz/Zachry has the necessary reputation, the ability
to do the requisite fabrication and field erection and the ability to manage the actual construction of the
LNG tanks for the Hackberry facility. (Puckett, Tr. 4557-58). Dynegy is also satisfied that Technigaz will be
capable of meeting the necessary United States codes and standards. (Puckett, Tr. 4551).

Response to RFOF 3.179

Respondents’ assertion ismideading. The ability to construct an LNG tank does not equate to
an ability to restrain CB&I's market power and restore competition to pre-merger price levels. |

1 ( ], Tr.4690-91, in camera).

3.180 El Paso believesit would pre-qualify Technigaz to build LNG tanksin the United States. (Bryngelson, Tr.
6131-32). El Paso aready pre-qualified Technigaz for its Altamira and Rosarito projects. (Bryngelson, Tr.
6125-26). El Paso believes Technigaz has sufficient financial stability to satisfy its requirements.
(Bryngelson, Tr. 6128). Based on input received from its consultant KBR, El Paso believes that
Technigazhas a good reputation for building LNG tanks. (Bryngelson, Tr. 6130). El Paso believes that
Technigazis capable of building LNG tanks in the United States at a competitive price. (Bryngelson, Tr.
6132).

Response to RFOF 3.180

Thisfinding isincomplete and mideading. Mr. Bryngelson has no basis to spesk about the
congiruction of an LNG tank in the United States since he has only been working on LNG projects for
about two years, al of which have been on project outside the United States. (X 22 at 9-10, 57, 116

(Bryngelson, Dep.)).
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Timely, likely and sufficient entry is not established just because El Paso has “pre-qualified”
Technigaz for projects. Thereisno evidence that Technigaz' s capability to be “pre-qudified” for a
project has prompted CB& | to stop raising prices to customers since the merger.

Furthermore, Mr. Bryngelson lacks foundation to assess Technigaz/Zachry’ s competitivenessin
the market. Mr. Bryngelson of El Paso has no knowledge of pricing competition for LNG tanksin the
United States prior to or after the merger. (Bryngelson, Tr. 6246-47). Mr. Bryngelson has never
spoken to asingle employee of Technigaz directly about their ability to qudify to build LNG tanksin the
United States. (Bryngelson, Tr. 6240-42). Mr. Bryngelson incorrectly believed that Technigaz/Zachry
had multiple “fabrication facilities” in the United States, a statement directly contradicted by
Technigaz/Zachry. (IX 22 a 115-6 (Bryngelson, Dep.); [ ], Tr. 4715).

Asexplained in greater detail in Complaint Counsd’ s Response to RFOF 3.189, El Paso and
other customers likely have imperfect information and cannot know that because of the significant gep
between Technigaz/Zachry’s prices for LNG tanksin the United States and CB& 1’ s prices, CB& I can
raise prices sgnificantly above pre-merger levels and yet ill quote a price that () undercuts
Technigaz/Zachry's price and (b) appears “reasonabl€’ to the customer.

3.181  Capine considers Zachry a competent American contractor capable of teaming with an LNG design
company to build LNG tanks. (Izzo, Tr. 6499). Calpineis "perfectly comfortable" with Zachry building an
LNG tank based on its familiarity with Zachry's skill sets. (1zzo, Tr. 6505). Calpine has used Zachry
extensively to build power plants; Zachry is one of itsfive "go-to" contractors. (1zzo, Tr. 6496). Zachry has
built half a dozen or more power plantsfor Calpine. (1zzo, Tr. 6499). Calpine believes Zachry has an
experienced labor force. (1zzo, Tr. 6505). Calpine believes Technigaz has built LNG tanks to APl standards.
(Izzo, Tr. 6501). More importantly, Calpine believes Technigaz will guarantee the standards in its contracts.
(1zzo, Tr. 6501).

Responseto 3.181

Timdly, likdy and sufficient entry is not established just because Cdpineis*“ perfectly
comfortable’ with the Technigaz/Zachry partnership. Respondents do not cite any evidence that
Technigaz/Zachry will likely enter the United States LNG market in atimely and sufficient manner to
restrain CB& I’ s prices to the same level as PDM did before the merger. Indeed, Mr. 1zzo of Calpine
has not experienced the vicious competition between Respondents in the United States LNG market
and, therefore, admits that he would not know if CB& I had raised prices to Calpine by 5% above pre-
merger levels. (1zzo, Tr. 6534).

Asexplained in greater detail in Complaint Counsel’ s Response to RFOF 3.189, customers
such as Cdpine likely have imperfect information and cannot know that because of the significant gap
between CB& I’ s prices and the pricing of other foreign firmsin the United States, CB& | canraise
prices sgnificantly above pre-merger levels and yet ill quote a price that (&) undercuts Technigaz's
price and (b) appears “reasonable’ to the customer.

3.182  Degspite the fact that Technigaz/Zachry has never built an LNG facility in the United States, Freeport LNG
considers the alliance to be a potential LNG tank supplier for its Freeport LNG project. (Eyermann, Tr. 6998).
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Freeport LNG plansto solicit abid from Technigaz/Zachry for the Freeport LNG project. (Eyermann, Tr.
6999).

Response to RFOF 3.182

Thisfinding is mideading and incomplete. There is no evidence that Technigaz/Zachry's
“potentid” to be an LNG tank supplier has prompted CB& | to stop raising prices to customers snce
the merger.

Mr. Eyermann lacks foundation to speak about the United States market since he * never
worked on an LNG project inthe U.S.” (Eyermann, Tr. 7025). All of Mr. Eyermann’s experience has
been on projects outside the United States, and during the entirety of this non-United States career,

Mr. Eyermann has never been involved in evauating or selecting an LNG tank supplier for aproject,
and has never reviewed the prices submitted by LNG tank bidders. (Eyermann, Tr. 7025-7028).

Moreover, Mr. Eyermann has never conducted business with Technigazor Zachry nor seen the
partnership’s pricing on aproject. (Eyermann, Tr. 7063). His views about Technigaz/Zachry are
entirely speculation because Fregport LNG is not “sure’” whether the LNG project will ever cometo
fruition or even if bids from Technigaz/Zachry and other firmswill ever be sought. (Eyermann, Tr.
7043-44).

Complaint Counsdl agrees that “ Technigaz/Zachry has never built an LNG facility in the United
States,” which places Technigaz/Zachry a a competitive disadvantage. Furthermore, it isirrdlevant that
“Fregport LNG consders the Technigaz/Zachry dliance to be a potentia LNG tank supplier for its
Freeport LNG project.” Entry isnot timely, likely and sufficient just because Technigaz/Zachry may be
asked to submit a bid for aproject. Respondents do not cite any evidence that Technigaz/Zachry will
likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.

3.183  British Petroleum accepted Technigaz's bid for an LNG project in Bilboa, Spain. (Sawchuck, Tr. 6053).
British Petroleum believes that Technigaz has the technical capabilities to construct and execute an LNG
import terminal, and would consider Technigaz as a viable supplier for LNG productsin the U.S.
(Sawchuck, Tr. 6062-63, 6092).

Reponse to RFOF 3.183

Thisfinding isincomplete and mideading. There is no evidence that Technigaz' s “technica
capability” to congtruct an LNG tank has prompted CB& | to Stop raisng pricesto customers snce the
merger.

Despite having rdaionswith [ ] in other parts of theworld, [
1 ( ], Tr. 4696, in camera). Indeed, [
] and ingteed initiated
[ ] negotiations with CB&I for | ] U.S. projects. (CX693 a [ ]01028,in
camera; Glenn, Tr. 4180; Scorsone, Tr. 4995). No wonder then that CB&| continuesto increase
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prices to customers unabated by the purported threat of entry by Technigaz/Zachry.

3.184  Bechtel also considers Zachry to be a reputable company. (Rapp, Tr. 1325). Bechtel regards Zachry's field
labor force as "well-trained and experienced." (Rapp, Tr. 1325). Further, Bechtel believes that the
Technigaz/Zachry joint venture can effectively compete for LNG jobsin the United States. (Rapp, Tr. 1325).

], Tr.1661, 1688).

Responseto 3.184

Timdly, likely and sufficient entry is not established just because Bechtd “congders Zachry to
be areputable company.” (Rapp, Tr. 1325-26). Thereisno evidence that some customers may think
Technigaz/Zachry to be “reputable’ has prompted CB& I to stop raising prices to customers since the
merger.

Bechtel did not choose Technigaz/Zachry for its projectsin Trinidad, and to this day, Bechtel
has not used Technigaz/Zachry as a compstitive leverage point against CB&| in the United States.
Until such time as Technigaz/Zachry provesitsef able to restrain CB&I's market power with customers
in the United States, Technigaz/Zachry is not an entrant for purposes of this merger anadlyss, and
becauseit is unlikely that Technigaz/Zachry will replace PDM, CB&I continues to increase pricesto
customers unabated by the purported threat of entry by Technigaz/Zachry.

Bechtel has not built an LNG tank in the United States recently and has little information about
the downward pressure on prices exerted by Respondents as they dueled each other for LNG tank
business before the merger. Asexplained in greeter detail in Complaint Counsel’ s Response to RFOF
3.189, Bechtel and other customers likely have imperfect information and cannot know that because of
the significant gap between Technigaz' s pricesfor LNG tanks in the United States and CB& I’ s prices,
CB&I can raise prices sgnificantly above pre-merger levels and yet sill quote a price that () undercuts
Technigaz/Zachry’ s price and (b) appears “reasonable€’ to the customer.

3.185  InJuneof 2001, Technigaz/Zachry received an invitation from Enron to bid on a project in the Bahamas.
([ ], Tr.2400). Nigel Carling, aformer Enron employee, would pre-qualify Technigaz/Zachry to obtain
competitive bids for an LNG project in the United States. (Carling, Tr. 4485-86). Mr. Carling believes that
Technigaz has a proven track record of designing and managing the construction of LNG tanks. (Carling,
Tr. 4487). Mr. Carling considers Zachry one of the larger construction companies in the United States with
experienced construction practices, labor forces, and pricing structures. (Carling, Tr. 4487). Mr. Carling
would feel comfortable having Zachry construct an LNG tank becauseiit is one of the "powerhouse
contractors in the United States" and because atank "is arelatively straightforward exercise when
compared with other aspects of construction.” (Carling, Tr. 4526). Mr. Carling would consider hiring
Technigaz/Zachry for an LNG project in the United States. (Carling, Tr. 4487-88).

Response to RFOF 3.185

As shown in CCRFF 3.84, timdly, likely and sufficient entry is not established just because Mr.
Carling, aformer Enron employee, considers Technigaz as having “a proven track record of designing
and managing the congtruction of LNG tanks.” There is no evidence that “a proven track record” has
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prompted CB&| to stop raising prices to customers since the merger.

Furthermore, the fact that Zachry is“one of the larger construction companiesin the United
Saes’ haslittle bearing on the LNG market. Theredlity isthat [
] CCRFF 3.144. (in camera) After two years of
attempted entry into the U.S. LNG market, Technigaz has sill not won or successfully completed a
project.

Mr. Carling had no experience at dl in assessing the degree of competition between CBI and
PDM on projectsin the United States. (Carling, Tr. 4513). In the only instancesin which Mr. Carling
himsdlf solicited bids, the companies he relied upon to compete for the projects were CBI and PDM
because “dl the expertise was between PDM and CBI.” (Carling, Tr. 4500). Asexplained in greater
detail in Complaint Counsdl’ s Response to RFOF 3.189, Mr. Carling has imperfect information and
cannot know that because of the significant gap between Technigaz' s prices for LNG tanksin the
United States and CB& I’ s prices, CB& | can raise prices sgnificantly above pre-merger levels and yet
gl quote a price that (a) undercuts Technigaz/Zachry's price and (b) appears “reasonable’ to the
customer.

3186 [
1 (L 1,7Tr.745-46).

Response to RFOF 3.186

As explained in Complaint Counsel’ s Response to RFOF 3.86, timdly, likely and sufficient
entry is not established just because Technigaz may have an | ]asa
foreign LNG tank builder. Respondents cite no evidence that Technigaz's | ]
has prompted CB& | to stop raising prices to customers since the merger.

Moreover, | ] does not believe that new entrants can compete
agang CB&lI. [ ] believesthat itstoo big a [ ] for foreign entrants to
doso: [

1 ( ], Tr. 703, 716, 727, in camera). [ ] believesthat
prices are higher absent the competition between CB& I and PDM. ([ ], Tr. 701, 720-21, in
camera [ D.

Ultimatdly, [ ] knowstha customersare [
1" ( ], Tr. 725, in
camera).

3.187 AT&V views Technigaz/Zachry as TKK/AT&V's competitor for LNG projectsin the United States. (Cuitts,
Tr. 2450).

Response to RFOF 3.187
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Itisirrdevant what AT&V thinks of Technigaz as a competitor in the United States since
AT&V/TKK has never congtructed an LNG tank in the United States. Thisfinding is akinto Apple
asking IBM if they view each other as competitors to Microsoft. So what?

The red inquiry iswhether CB&1’s pricing strategy to LNG customersis restrained by
Technigaz/Zachry to the same extent as PDM did before it was acquired by CB&1. Thereisno
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evidence that AT& V'’ s views about Technigaz/Zachry as its competitor has not prompted CB&1 to
stop raising prices to customers since the merger.

3.188 CB&I hasbeen aware of the Technigaz/Zachry aliance since its announcement. (See RX 256) (state of
mind evidence). CB& | has also tracked the success and strength of Technigaz's parent company,
Bouygues. (SeeRX 271).

Response to RFOF 3.188

Respondents do not cite any evidence from one of their witnesses that they were “ aware of the
Technigaz/Zachry dliance since its announcement.”  Instead, Respondents cite a press release that Mr.
Scorsone admitted neither he nor anyone keepsin their files. CCRFF 3.189 and CCRFF 3.141.

3.189 CB&I considers Technigaz to be one of its main competitorsin the LNG market. (Glenn, Tr. 4095; RX 234).
CB&| competes against Technigaz in the global competitor. (Glenn, Tr. 4093). CB&I recently competed
against Technigaz and lost, aproject in Egypt. (Glenn, Tr. 4093).

Response to RFOF 3.189

This finding relies on the self-serving and uncorroborated testimony of Mr. Glenn. Moreover, it
isirrdevant to the United States market how Technigaz is perceived in Egypt or e sawhere outsde the
United States.

3.190 Mr. Glenn also considers Technigaz to be a competitor in the domestic market. (Glenn, Tr. 4095). Mr. Glenn
knows Zachry to have alot of experiencein the U.S., particularly in concrete construction. (Glenn, Tr.
40095). Mr. Glenn believes Zachry has a very good reputation in the United States as a general contractor
with particular expertise in things like highway construction, power plants and concrete placement. (Glenn,
Tr. 4097).

Response to RFOF 3.190

Asexplained in Complaint Counsdl’s Response to RFOF 3.95, Mr. Glenn's salf-serving and
uncorroborated testimony should be given little weight. Mr. Glenn’s views about Technigaz/Zachry as
a“competitor” in the United States is uncorroborated and contradicted by Respondents' regular course
of business documents and statements — many of which were authored or made by Mr. Glenn and his
senior executive for LNG tanks, Mr. Scorsone. Mr. Scorsone spearheaded the merger planning
documents that discussed how CB& 1 would “ create barriers to entry” and use its “pricing advantage”’
to prevent foreign entry; he aso approved the price increases on the Cove Point project and others.
Mr. Glenn gpproved the SEC statements that described CB& I’ s * competitive advantages’ in the
United States and the absence of competition post-merger that had previoudy eroded CB&I's
profitability; he aso gave the October 31, 2002 conference cadl that touted CB& I’ s higher margins,
improved business prospects and ability to win every project.

What CB& | believes about the Technigaz/Zachry partnership’s competitiveness has had no
bearing on the issue of greatest importance to this case — CB&1’s market power. Respondents do not
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cite to any business record or competitive bidding instance in the United States LNG market in which
the presence or perceived threet of competition from Technigaz/Zachry had any impact on CB&1’'s
ability towin LNG projects or restrainitspricing. If Technigaz/Zachry threatened CB& | as much as
Respondents contend to this Tribuna, one would expect aflurry of emails, presentations and memos
articulating the nature of the threat and proposed countermeasures that CB& | could undertake.
Respondents cannot cite what does not exist.

CB&I’'s actud post-merger conduct demonstrates not that CB& | “considers Technigaz to be
one of its main competitorsin the LNG market,” but rather than Technigaz/Zachry and other firms do
not pose a comptitive threat to CB& I’ s ability to exercise market power. As Complaint Counsd’s
Response to 3.95 shows, interna company records and public statements made by CB& | — none of
which identify [ ] —and Respondents’ higher
prices and margins on LNG projects (i.e. Cove Point, CMS, and others) show that CB& | fedlsno
threat from any other competitors in the LNG market.

Moreover, Mr. Glenn agreed that “when [he] first head that [ ] wasa
possihility of an outer concrete wal, that’ swhat led [him] to believe that [ ] may haveto
face Technigaz or Skanska/\WWhessoe as competitors.” (Glenn, Tr. 4175). By Mr. Glenn’s own words,
this means that in a United States project that does not involve any concrete, Mr. Glenn believes that
CB& I does not face any competition from Skanska/\WWhessoe and Technigaz.

3.191 1 1, Tr. 4222).
[ 14 1, Tr. 4222). |
]
(I 1, Tr.4222). [
14 1, Tr 4222).
Response to RFOF 3.191

Mr. Glenn's sdf-serving and uncorroborated testimony should be given little weight. As
discussed in CCRFF 3.190, Mr. Glenn’s views about Technigaz/Zachry are contradicted by his own
gatements, by CB&I’s business documents and SEC filings, and CB&I’ s price increases to LNG
customers since the merger.

3.192  Scorsone perceives that Technigazand Zachry are "very serious' about winning contractsin the U.S.
(Scorsone, Tr. 4854). Scorsone's perception of Technigazas an LNG competitor in the U.S. is based, in part,
on alliance's January, 2002 pressrelease. (Scorsone, Tr. 4854-55; RX 306). Scorsone perceives that
Technigaz/Zachry has the sales and marketing expertise to promote its joint venture. (Scorsone, Tr. 4855).

Response to RFOF 3.192

Mr. Scorsone s salf-serving and uncorroborated testimony should be given little weight. As
discussed in CCRFF 3.190, Mr. Scorson€e' s views about Technigaz/Zachry are contradicted by his
own documents, by CB&I’s public statements and SEC filings, and CB& I’ s price increases to LNG
customers since the merger.
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3.193  Given Zachry's heavy civil construction background, Scorsone perceives the partnership of
Technigaz/Zachry as a"formidable competitor” given the number of LNG projectsin the U.S. employing
concrete containment tanks. (Scorsone, Tr. 4865-66).

Response to RFOF 3.193

Mr. Scorsone' s self-serving and uncorroborated testimony should be given little weight. As
discussed in CCRFF 3.190, Mr. Scorson€e' s views about Technigaz/Zachry are contradicted by his
own documents, by CB&I’s public statements and SEC filings, and CB& I’ s price increases to LNG
customers since the merger.

3.194 PDM partnered with Technigaz on the execution of an LNG import terminal in Turkey, and an LNG export
terminal in Qatar. (Scorsone, Tr. 4861).

Response to RFOF 3.194

Technigaz' s experiences outsde of the United States will not imbue Technigaz/Zachry with the
ability to overcome the entry barriers and other competitive disadvantages that make it unlikely for
Technigaz/Zachry to replace PDM inthe U.S. LNG market. CCRFF 3.142 and 3.147.

Asingructed by Respondents' witness Mr. Eyermann of Freeport LNG, an LNG tank
supplier’ swork in one country is “not relevant” to itswork in another country: “you cannot possibly
compare an LNG tank built in Dabhal, Indiawith an LNG tank in Maaysiawith an LNG tank on the
Gulf Coast of Texas...It is not relevant to know the price of an LNG tank in report or in Maaysiato
know what your tank in Freeport will cost. There'sjust no comparison.” (Eyermann, Tr. 7071-2).

4. Daewoo/S& B Has Not Entered the U.S. LNG Market

3.195 Daewoo Engineering & Construction Co., Ltd. ("Daewoo"), a Korean company that was founded in 1973,
has been a prominent name in the construction of LNG terminals, pipelines and related facilities. (RX 760, at
10/31). Headquartered in Seoul, South Korea, Daewoo is the 61st top international contractor. (RX 736, at
6/17). In 2001, Daewoo had revenues exceeding 2.3 billion. (RX 736, at 6/17).

Response to RFOF 3.195

Daewoo has been doing business for 30 years and has been a*“ prominent name in the
congruction of LNG terminas,” and yet, since 1975, Daewoo has not built asingle LNG tank in the
United States. CCFF 129-130.

Respondents’ support for thisfinding is a brochure from Daewoo. (RX 760). Thereisno
evidence that CB& | reviewed the brochure. Daewoo’s experience list shows that the vast mgority of
its LNG experience has been in Korea. Nothing in the materials discuss Daewoo’ s ability to compete
in the United States.

Respondents’ reliance on ENR’ s rankings is mideading. ENR’srankings are based on
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internationa “congtruction revenue’ for 2001. (RX 736 a 1). ENR’srankingsfall to provide
meaningful information about the ate of competition in the relevant product markets in the United
States. Based on 2001 “construction revenue,” ENR ranks Daewoo 61t and CB& | 53rd.

106



(RX 736 at 6/17). However, based on market shares of LNG tanks constructed in the United States,
Respondents are ranked first and second, and Daewoo does not appear in the rankings at all. CCFF
129-150.

3.196 Daewoo isaworld leader for the construction of full-containment LNG tanks, and plays aleading rolein the
construction LNG terminalsin Korea. (RX 873, at 3/77). Koreaisthe world's second largest importer of
LNG, and Daewoo holds itself out as the dominant contractor in the design and construction of LNG
terminals and gas main trunklinesin Korea over the past decade. (RX 10) (state of mind evidence). Since
1990, Daewoo has acted as aturnkey constructor for at least 12 LNG tanks for LNG projects located in
Koreaand Nigeria. (RX 760, at 10/31, 29/31; RX 873, at 3-6/77). Daewoo has constructed several LNG
facilities for Korea Gas Corporation and Shell Petroleum Development Co. (RX 760, at 29/31; RX 873, at 5-
6/77).

Response to RFOF 3.196

The “gate of mind” evidence about Daewoo is just that and nothing more; the cited document
(RX 10) was not offered or admitted for the truth of the matter asserted therein.

Respondents support for thisfinding is materid printed from Daewoo’ s website on October 31,
2002 and Daewoo’s brochure. (RX 873; RX 760). Nothing in the materias discuss Daewoo’ s ability
to compete in the United States. There is no evidence that the materias were even reviewed by CB&I.
RX 873 was printed on October 31, 2002, two weeks before the commencement of this hearing. Mr.
Scorsone admitted that he could not recal whether Respondents actualy maintained afile of press
releases concerning the activities of foreign LNG suppliers (Scorsone, Tr. 5096). Mr. Scorsone further
admitted that the press releases relating to joint ventures with foreign LNG tank suppliers were received
from attorneys, and testified that if he ever did receive these releases in the course of business, he
“probably threw them out.” (Scorsone, Tr. 5097).

Mr. Eyermann of Freeport LNG admitted that an LNG tank supplier’ swork in one country is
“not rlevant” to itswork in another country, including price comparisons. “you cannot possibly
compare an LNG tank built in Dabhoal, Indiawith an LNG tank in Maaysiawith an LNG tank on the
Gulf Coast of Texas...It isnot relevant to know the price of an LNG tank in Fregport or in Maaysato
know what your tank in Freeport will cost. There'sjust no comparison.” (Eyermann, Tr. 7071-72).

Complaint Counsel agree that Daewoo's principa experience has been in Korea and has no
experience in the United States. Thisis congstent with the observation of [
], that competition islocdized, and therefore, foreign firms would be unlikely
to enter the United States market: If an LNG facility isto be built “in the U.S,, then generdly it's
been PDM or CB&I. If it'sinternational, then the international players get to play. In Japan, it's
been amost dl Japanese. In Koreg, it's been the Koreans.” ([ ], Tr. 699).

3.197  S&B Engineers and Constructors, Ltd. ("S&B") is an engineering contracting firm with corporate
headquarters located in Houston, Texas. (RX 873, at 61/77). S&B offers awide range of servicesincluding
feasibility studies, engineering, procurement, field construction, and plant start-up. (RX 873, at 61/77). S&B
has formed alliances with various international companies to perform projectsin the Asia-
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Pacific and India. (RX 873, at 61-63/77). S& B's clients for the design and construction of process plants
include Phillips, Shell USA, Arco Chemical, Conoco, and Chevron. (RX 873, at 61/77).

Response to RFOF 3.197

This finding relies on the same evidence as RFOF 3.196 and isirrelevant for the reasons noted
in Complaint Counsel’ s Response to RFOF 3.196. Moreover, S& B has never constructed an LNG
tank in the United States. CCFF 129-130.

3.198 Inmid 2002, Daewoo and S& B represented to the public that it had signed an agreement to jointly pursue
LNG receiving terminalsin North America. (RX 10) (state of mind evidence). The aliance further
represented that S& B, Daewoo, and specialized LNG consultants formed teaming agreements to provide a
complete range of services for LNG projects throughout North America, including fast track regulatory and
insurance approvals, financial guidance, developmental and detailed engineering, material procurement, and
construction and commissioning services. (RX 10) (state of mind evidence).

Response to RFOF 3.198

The “gate of mind” evidence about Daewoo and S& B is just that and nothing more; the cited
document (RX 10) was not offered or admitted for the truth of the matter asserted therein.

Respondents sole support for thisfinding is a news article dated March of 2002. (RX 10).
There is no evidence that the article was even reviewed by CB&1. Mr. Scorsone admitted that he
could not recal whether Respondents actualy maintained afile of press releases concerning the
activities of foreign LNG suppliers. (Scorsone, Tr. 5096). Mr. Scorsone further admitted that the
press releases relating to joint ventures with foreign LNG tank suppliers were received from attorneys,
and testified that if he ever did receive these releases in the course of business, he “probably threw them
out.” (Scorsone, Tr. 5097).

3.199  According to the firms, S&B's project execution, construction management skills and knowledge of the U.S.
EPC market, along with Daewoo's international experience in LNG technology form a strong competitor in
the North American LNG market. (RX 10) (state of mind evidence).

Response to RFOF 3.199

This“gate of mind” evidence about Daewoo and S&B is just that and nothing more; the cited
document (RX 10) was not offered or admitted for the truth of the matter asserted therein.

Thisfinding relies on the same evidence as RFOF 3.198 and does not demonstrate
Respondents “sate of mind” because there is no evidence that Respondents reviewed it.

3.200 Daewoo approached Dynegy, seeking to beincluded on Dynegy's bid list for the LNG tanks at the
Hackberry, Louisiana LNG facility. (Puckett, Tr. 4553).
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Response to RFOF 3.200

“Approaching” Dynegy does not congtitute entry, particularly since Daewoo was not awarded
any part of the Dynegy project. Asaresult, Dynegy is an example of failed entry, and demonstrates
that Daewoo cannot provide timdy, likdy and sufficient entry.

Moreover, entry is not timdy, likely and sufficient just because Daewoo “approached” Dynegy
“seeking to beincluded on Dynegy’s bid ligt.”

3201 | ]
a ], Tr. 6078, 6090).

Response to RFOF 3.201

11

3202 |
14 ], Tr. 754).

Response to RFOF 3.202

[
] Entry isnot timely, likely
and sufficient just because Daewoo has a plan to bid on a project.

3203  S&B contacted Freeport LNG and indicated it had combined its efforts with Daewoo to compete in the
American market for LNG tanks. (Eyermann, Tr. 6976-77). Representatives from S& B and Daewoo had a
meeting with Freeport LNG to discuss its capabilities, experience with current projects, and contracting
strategies. (Eyermann, Tr. 6976-77; 7008). S& B and Daewoo a so presented various brochures to Freeport
LNG. (Eyermann, Tr. 7008). Based on these discussions, Freeport LNG requested Daewoo's LNG tank
drawings to be used in connection with Freeport LNG's FERC application for its proposed LNG facility in
Freeport, Texas. (Eyermann, Tr. 6976-77).

Response to RFOF 3.203

Itisirrdlevant that S& B and Daewoo had a“meseting” with Fregport LNG. Entry isnot timely,
likely and sufficient just because S& B and Daewoo had a meeting and handed out brochuresto a
potentid customer.

3.204 Dynegy believes that Daewoo has the requisite experience and capabilities to build the LNG tanks at
Dynegy's Hackberry, Louisiana facility. (Puckett, Tr. 4553).

Response to RFOF 3.204
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Respondents must demondrate that new entry islikely to occur in atimdy and sufficient manner
to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed to do
0. Timdy, likdy and sufficient entry is not established just because Daewoo may have the “experience
and capabilities’ to build an LNG tank. Respondents do not cite any evidence that Daewoo will likely
restrain CB&I’ s prices to the same level as PDM did before the merger. Having the ability to construct
an LNG tank is not the same as acting as an effective price restraint on CB&1. Asexplainedin
Complaint Counsel’ s Response to RFOF 3.95, the post-merger evidence — congisting of Respondents
gatements to the public and its employees in SEC filings, investor presentations, and ordinary course of
business documents, together with higher prices to customers — demondrate that foreign firms have not
restrained CB& I’s market power. Absent evidence of an ability to restrain CB&I's market power,
Daewoo is not an entrant who satisfies Respondents burden of proving that timely and sufficient entry
has occurred or is likely to occur.

For dl of Dynegy’s beiefs about Daewoo, Dynegy did not avard a contract to Daewoo for its
Louisana LNG fadility. The Dynegy exampleisone of faled entry.

3.205 [ ] believesthat Daewoo has the capabilities and skills to construct LNG tanksin the U.S. (Sawchuck, Tr.
6062). [ ] would consider accepting a bid from Daewoo for the construction of an LNG tank on one of its
proposed projectsin the U.S. (Sawchuck, Tr. 6062).

Response to RFOF 3.205

Timdly, likely and sufficient entry is not established just because|[ ] “bdieves’ that Daewoo
has the “ capabilities and skills’ to build an LNG tank. Respondents do not cite any evidence that
Daawoo will likdy enter the United States LNG market in atimely and sufficient manner to restrain
CB&!’s prices to the same level as PDM did before the merger.

[
11 ]

3.206  Freeport LNG considers Daewoo/S& B to be a potential supplier of LNG tanks for the proposed LNG project
in Freeport, Texas, and intends on sending them a bid package and arequest for abid. (Eyermann, Tr.
7014). Freeport LNG believes, based on reviewing Daewoo's brochures and technical documents, that
Daewoo has experience building LNG tanks outside of Korea, and is considered a pioneer in the LNG
industry. (Eyermann, Tr. 7010-11; See also RX 940, RX 929, RX 930) (state of mind evidence). Freeport LNG
was also satisfied with LNG tank drawings that Daewoo provided to Freeport LNG for its FERC application.
(Eyermann, Tr. 6974-75).

Response to RFOF 3.206

The “dtate of mind” evidence isjust that and nothing more; the cited documents were not
offered or admitted for the truth of the matter asserted therein.

Thisfinding is mideading and incomplete. Mr. Eyermann lacks foundation to spesk about the
United States market since he “never worked on an LNG project inthe U.S.” (Eyermann, Tr. 7025).
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CCRFF 3.74-3.76. All of Mr. Eyermann’s experience has been on projects outside the United States,
and during the entirety of this non-United States career, Mr. Eyermann has never been involved in
evauating or selecting an LNG tank supplier for a
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project, and has never reviewed the prices submitted by LNG tank bidders. (Eyermann, Tr. 7025
7028).

Timely, likely and sufficient entry is not established just because Fregport LNG may consider
Daewoo to be a“potential supplier.” Respondents do not cite any evidence that Daewoo will likely
enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s prices to the
same level as PDM did before the merger.

Asexplained in greater detail in Complaint Counsel’ s Response to RFOF 3.95, Freeport LNG
and other customers likely lack perfect information to know that because of the significant gap between
foreign LNG suppliers pricesin the United States and CB& I’ s prices, CB&| can raise prices
sgnificantly above pre-merger levels and yet till quote aprice that (a) undercuts Daewoo's price and
(b) appears “reasonable’ to the customer.

3207 [
1 ], Tr. 753).
1 ], Tr. 753-
54).

Response to RFOF 3.207

[

1 @ 1, Tr.727, seealso 703, 716, in camera).

3.208 Bechtel believesthat S&B isaqualified company that can construct an LNG tank in the U.S. if partnered
with an experienced foreign LNG tank company. (Rapp, Tr. 1327).

Response to RFOF 3.208

Timdly, likdy and sufficient entry is not established just because Bechtd may bdieve that S&B
may be “qudified” to “congruct” an LNG tank. Respondents do not cite any evidence that S& B will
likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.
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3.209  El Paso would consider pre-qualifying Daewoo and S& B Engineering for LNG projectsin North America.
(Bryngelson, Tr. 6145-46).

Response to RFOF 3.209

Thisfinding isincomplete and mideading. Mr. Bryngelson has no basis to spesk about the
congtruction of an LNG tank in the United States since he has only been working on LNG projects for
about two years, al of which have been on project outside the United States. (X 22 at 9-10, 57, 116

(Bryngelson, Dep.)).

Timely, likely and sufficient entry is not established just because El Paso “believes’ it would
“pre-qualify” Daewoo. Respondents do not cite any evidence that Daewoo will likely enter the United
States LNG market in atimely and sufficient manner to restrain CB& I’ s prices to the same level as
PDM did before the merger.

For dl of El Paso's bdliefs about Daewoo, El Paso decided to enter into sole-source
negotiations with CB& | over Daewaoo for its next LNG projects. (Glenn, Tr. 4233-34). The El Paso
exampleisone of falled entry.

Moreover, Mr. Bryngeson has no knowledge of pricing competition for LNG tanksin the U.S.
prior to or after the acquigtion. (Bryngelson, Tr. 6246-47). He has no direct knowledge of PDM.
(Bryngelson, Tr. 6233). CCRFF 3.578.

3210 |

]
(Glenn, Tr. 4223) (state of mind evidence). Mr. Scorsone of CB& | perceives that the team of Daewoo/S& B

Engineersis "formidable, tough, experienced, worldly competition." (Scorsone, Tr. 4858). Scorsone also
views Daewoo as a serious competitor for LNG projectsin the U.S. (Scorsone, Tr. 4862). PDM competed
and lost to Daewoo for an LNG terminal in Pyong Taek, Korea. (Scorsone, Tr. 4862). CB&| executives saw
apressrelease, dated March of 2002, announcing the Daewoo/S& B alliance. (Scorsone, Tr. 4857-58).

Response to RFOF 3.210

CB&I's“gate of mind” about Daewoo/S& B isjust that and nothing more; the cited testimony
was not offered or admitted for the truth of the matter assarted therein.

As explained in Complaint Counsdl’s Response to RFOF 3.95, Messrs. Glenn’s and
Scorsone' s testimony about CB& I’ s “state of mind” are uncorroborated by Respondents' regular
course of business documents and statements — many of which were authored or made by Messrs.
Glenn and Scorsone. Mr. Scorsone spearheaded the merger planning documents that discussed how
CB&I would “create barriers to entry” and useits “ pricing advantage’ to prevent foreign entry; he dso
approved the price increases on the Cove Point project and others. Mr. Glenn approved the SEC
statements that described CB& I’ s “ competitive advantages’ in the United States and the absence of
competition post-merger that had previoudy eroded CB& I’ s profitability; he also gave the October 31,
2002 conference call that touted CB& I’ s higher margins, improved business prospects and ability to
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win every project.

Moreover, CB&I’s purported “state of mind” about Daewoo and S& B is completely at odds
with what CB&| tdls the public in its SEC filings and conference cdls, its employees in meetings and
internal documents and customersin its price quotes. As explained in greater detail in Complaint
Counsdl’ s Response to RFOF 3.95, CB& I’ s post-merger anticompetitive conduct, including raising
prices and marginsto LNG customers, belies Respondents' contention that Daewoo/S&B isan
example of likdy, timey and sufficient entry.

3211 |
] (Glenn, Tr. 4223) (state
of mind evidence). [

] (Glenn, Tr. 4223) (state of mind evidence).

Response to RFOF 3.211

CB&I's“gate of mind” about Daewoo is just that and nothing more; the cited testimony was
not offered or admitted for the truth of the matter asserted therein.

For the reasons described in Complaint Counsdl’ s Response to RFOF 3.210 and RFOF 3.95,
CB&I's“date of mind” regarding Daewoo/S& B is uncorroborated and contradicted by the evidence.

5. Tractebel Has Not Entered the U.S. LNG Market

3.212  Tractebel, the energy division of SUEZ, isaglobal energy and services business. (RX 874, at 1/8). SUEZ is
a French-Belgium conglomerate that provides energy, water, waste and communication servicesto
municipal, residential, and industrial customers. (RX 389, at CB&1065924). In 2001, SUEZ had revenues of
$36.5 hillion. (RX 389, at CB&1065924). Tractebel contributed $19.36 billion to SUEZ's 2001 revenue. (RX
389, at CB&1065924). Tractebel isable to design and build LNG facilities. (RX 389, at CB&1065921).

Response to RFOF 3.212

For dl of Tractebd’sinternationa scope, Size and experience, thereis no evidence from
Tractebd that it intends to enter the United States LNG tank construction industry. Moreover,
Tractebd did not become a $36.5 hillion company overnight, and yet, since at least 1975, Tractebel
has never built an LNG tank in the United States. CCFF 129-130.

3214 | 1( ], Tr. 4703).

Response to RFOF 3.214

Thisfinding is uncorroborated. Mr. Jolly did not explain the basisfor his|
] and Respondents do not cite any documentary
evidence in support of it.
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Moreover, “trying” to enter the LNG market does not congtitute entry, particularly since there
is no evidence that any United States customer isrelying on Tractebd to provide competition against
CB&I. Entry isnot timely, likely and sufficient just because Tractebel may have aplanto bid on a
project.
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3.215  Tractebel isoften adirect competitor of CB& | for LNG terminals around the world. (Glenn, Tr. 4150-51).
Tractebel isavery large Belgian company; Tractebel isinvolved in building, owning and operating LNG
facilities. (Glenn, Tr. 4094). Tractebel ownsthe LNG facility in the Massachusetts area. (Glenn, Tr. 4150).
By purchasing Entrepose, Tractebel now has the ability to build LNG tanks. (Glenn, Tr. 4150).

Response to RFOF 3.215

Thisfinding mideadingly suggests that Tractebd intends to enter the United States and supply
LNG tanks, but Respondents provide no corroborating evidence. The only support for thisfinding is
Mr. Glenn’s uncorroborated testimony.

Respondents must demondrate that new entry islikely to occur in atimely and sufficient manner
to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed to do
0. Timdy, likely and sufficient entry is not established just because of Mr. Glenn's sdf-serving and
uncorroborated testimony about Tractebel’ s presence in the United States. Respondents do not cite
any evidence that Tractebd will likely restrain CB& I’ s prices to the same level as PDM did before the
merger. Purchasing Entrepose or an LNG plan are not the same as acting as an effective price restraint
on CB&I. Asexplained in Complaint Counsd’s Response to RFOF 3.95, the post-merger evidence —
congsting of Respondents' statements to the public and its employees in SEC filings, investor
presentations, and ordinary course of business documents, together with higher pricesto customers—
demondtrate that foreign firms have not restrained CB& I’ s market power. Absent evidence of an
ability to restrain CB&I’s market power, Tractebel is not an entrant who satisfies Respondents' burden
of proving that timely and sufficient entry has occurred or is likely to occur.

3.216  Former Enron executive Nigel Carling would consider using Tractebel/Entrepose as an LNG tank contractor
for aU.S. project. (Carling, Tr. 4491). Tractebel representatives expressed to Mr. Carling that it isinterested
inU.S. LNG projects. (Carling, Tr. 4514). Tractebel/Entrepose recently won ajob in Hammerfest, Norway
for Statail involving three LNG tanks. (Carling, Tr. 4491). Tractebel/Entrepose submitted abid for Enron's
Bahamas project. (Carling, Tr. 4490). Enron ultimately sold the Bahamas project to Tractebel. (Scorsone,
Tr. 4998). CB&I believesthat Tractebel, as EPC contractor, could build the Bahamas project by itself.
(Scorsone, Tr. 4998) (state of mind).

Response to RFOF 3.216

CB&I's“date of mind” about Tractebd is just that and nothing more; the cited testimony was
not offered or admitted for the truth of the matter asserted therein.

Timdy, likdy and sufficient entry is not established just because aformer Enron employee
“would consider” Tractebd/Entrepose as an LNG tank contractor in the United States or that
Tractebel expressed its “interest” in the United States. Respondents do not cite any evidence that
Tractebd will likely enter the United States LNG market in atimely and sufficient manner to restrain
CB&!’s prices to the same level as PDM did before the merger.

Respondents cite Mr. Carling, but he has had no experience in assessing the degree of
competition between CBI and PDM on projects in the United States. (Carling, Tr. 4513).
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Mr. Carling's experience with foreign LNG tank suppliersis exclusvely on LNG projects outsde of the
United States. (Carling, Tr. 4454-55, 4465, 4480-82). Thus, he has no “ experience evaluating how
competitive’ foreign LNG firms have been compared to Respondentsin the United States. (Carling,
Tr. 4514). CCRFF 3.571-3.573.

For the reasons discussed in Complaint Counsdl’ s Response to RFOF 3.95, Mr. Scorsone's
“gate of mind” about Tractebd’s abilities is uncorroborated and inconsistent with his statements to
fellow employees and Respondents' business records, including those authored by Mr. Scorsone.

6. MHI Has Not Entered the U.S. LNG Market

3.217  Mitsubishi Heavy Industries ("MHI") is well-renowned for its LNG cryogenic technology; it has an
excellent history of performance in the design and production of transportation and storage facilities.
(RX 767, at 16/26). MHI has been active in the field of cryogenic storage tanks for many decades. (See RX
767). MHI is capable of constructing single containment and full-containment tanks. (RX 875, at 2/9). MHI
has received orders of 36 large LNG storage tanks including: afull containment LNG tank for Oasaka Gas
Co., Ltd. in 2000; the world's largest class membrane LNG tank for Toho Gas Co., Ltd. in 2001; and three full
containment tanks at Ras Laffan, Qatar. (RX 875, at 5-7/9, 9/9).

Response to RFOF 3.217

MHI may be “well-renowned” and may possess an “excdlent history” and yet, snce 1975,
MHI has not built asingle LNG tank in the United States. CCFF 129-130.

Respondents support for thisfinding is materid printed from MHI’ s website on November 6,
2002 and MHI’s brochure. (RX 875; RX 767). Nothing in the materias discuss MHI’ s ability to
competein the United States. There is no evidence that the materias were even reviewed by CB&I.
RX 875 was printed on November 6, 2002, one week before the commencement of this hearing. Mr.
Scorsone admitted that he could not recall whether Respondents actualy maintained afile of press
releases concerning the activities of foreign LNG suppliers. (Scorsone, Tr. 5096). Mr. Scorsone
further admitted that the press releases relating to joint ventures with foreign LNG tank suppliers were
recaeived from attorneys, and testified that if he ever did recelve these releases in the course of business,
he “probably threw them out.” (Scorsone, Tr. 5097).

Mr. Eyermann of Freegport LNG admitted that an LNG tank supplier’ swork in one country is
“not rlevant” to its work in another country, including price comparisons. “you cannot possibly
compare an LNG tank built in Dabhal, Indiawith an LNG tank in Maaysiawith an LNG tank on the
Gulf Coast of Texas. . . Itisnot relevant to know the price of an LNG tank in Fregport or in Maaysia
to know what your tank in Freeport will cost. Ther€ sjust no comparison.” (Eyermann, Tr. 7071).

Complaint Counsd agree that MHI’ s principa experience has beenin Asaand has no
experience in the United States. (RX 767 a 1). [
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1( ], Tr.
699).

3.218  British Petroleum would consider soliciting a bid from MHI to construct LNG tanks for its various projects
in the United States. (Sawchuck, Tr. 6062). [ ] believes MHI has the technical capabilities and skillsto
construct LNG tanks in the United States. (Sawchuck, Tr. 6062-63). [

] (Sawchuck, Tr. 6092).

Response to RFOF 3.218

Respondents must demondrate that new entry islikely to occur in atimdy and sufficient manner
to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed to do
so. [

] Respondents do not cite any evidence that MHI will likely
resrain CB&I’s prices to the same level as PDM did before the merger. An invitation to bid sometime
in the future is not the same as acting as an effective price restraint on CB&1. Asexplainedin
Complaint Counsel’ s Response to RFOF 3.95, the post-merger evidence — congisting of Respondents
gatements to the public and its employees in SEC filings, investor presentations, and ordinary course of
business documents, together with higher prices to customers — demondrate that foreign firms have not
restrained CB&I’s market power. Absent evidence of an ability to restrain CB&I's market power,
MHI is not an entrant who satisfies Respondents burden of proving thet timely and sufficient entry has
occurred or is likely to occur.

Fordl of [ ] beliefsabout MHI, [ ] decided to enter into [ ] negotiations with CB& |
over MHI for [ ] LNG projects. (Scorsone, Tr. 4995) The[ ] exampleisone of failed entry.

3.219  El Paso believesit would pre-qualify MHI to build LNG tanks in the United States. (Bryngelson, Tr. 6131-
32). El Paso already pre-qualified MHI for its Altamira and Rosarito projects. (Bryngelson, Tr. 6125-26). El
Paso believes MHI has sufficient financial stability to satisfy its requirements. (Bryngelson, Tr. 6128).
Based on input received from its consultant KBR, El Paso believes that MHI has a good reputation for
building LNG tanks. (Bryngelson, Tr. 6130). El Paso believesthat MHI is capable of building LNG tanksin
the United States at a competitive price. (Bryngelson, Tr. 6132).

Response to 3.219

Thisfinding isincomplete and mideading. Mr. Bryngelson has no basis to spesk about the
congtruction of an LNG tank in the United States since he has only been working on LNG projects for
about two years, al of which have been on project outside the United States. (X 22 at 9-10, 57, 116
(Bryngelson, Dep.)). Moreover, Mr. Bryngelson has never spoken to a single employee of MHI about
their ability to qualify to build LNG tanks in the United States. (Bryngelson, Tr. 6240-42).

Timdy, likdy and sufficient entry is not established just because El Paso “bdieves’ it would
“pre-quaify” MHI. Respondents do not cite any evidence that MHI will likely enter the United States
LNG market in atimey and sufficient manner to restrain CB& I’ s prices to the same level as PDM did
before the merger.
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For dl of El Paso’s beliefs about MHI, El Paso decided to enter into sole-source negotiations
with CB&I over MHI for its next LNG projects. (Glenn, Tr. 4233-34). The El Paso exampleisone
of failed entry.

Moreover, Mr. Bryngelson has no knowledge of pricing competition for LNG tanksin the U.S.
prior to or after the acquigition. (Bryngelson, Tr. 6246-47). He has no direct knowledge of PDM.
(Bryngelson, Tr. 6233). CCRFF 3.578.

3.220 Bechtel pre-qualified MHI to construct the LNG tanks for the train four Trinidad expansion. (Rapp, Tr.
1318). Bechtel recognizes that MHI has experience in constructing LNG tanks on an international scale.
(Rapp, Tr. 1309, 1316).

Response to RFOF 3.220

Timdly, likey and sufficient entry is not established just because Bechtel “ pre-qudified” MHI.
Respondents do not cite any evidence that MHI will likely enter the United States LNG market in a
timely and sufficient manner to restrain CB& I’ s prices to the same level as PDM did before the merger.

3.221  Former Enron executive Nigel Carling would consider using MHI as an LNG tank contractor for aU.S.
project if MHI worked with adomestic partner. (Carling, Tr. 4492). MHI is"one of the big playersin Japan"
and has built tanksin Ras Laffan, Qatar, Taiwan, and Indonesia. (Carling, Tr. 4492).

Response to RFOF 3.221

There is no evidence that MHI has secured a“domestic partner,” and therefore MHI cannot
compete in the United States.

Moreover, timely, likely and sufficient entry is not established just because aformer Enron
employee “would consder” MHI as an LNG tank contractor in the United States. Respondents do not
cite any evidence that MHI will likely enter the United States LNG market in atimdy and sufficient
manner to restrain CB& 1’ s prices to the same level as PDM did before the merger.

Respondents cite Mr. Carling, but he has had no experience in assessing the degree of
competition between CBI and PDM on projects in the United States. (Carling, Tr. 4513).
Mr. Carling's experience with foreign LNG tank suppliersis exclusvely on LNG projects outsde of the
United States. (Carling, Tr. 4454-55, 4465, 4480-820). Thus, he has no “experience eva uating how
competitive’ foreign LNG firms have been compared to Respondentsin the United States. (Carling,
Tr. 4514). CCRFF 3.571-3.573.

3.222  Based onitsrecent bidding activity for LNG projectsin Mexico, CB&| believesthat MHI is positioned to
competein the U.S. for LNG tank projects. (Scorsone, Tr. 4849).
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Response to RFOF 3.222

Mr. Scorson€e s testimony is uncorroborated by Respondents' regular course of business
documents. Moreover, as explained in greater detail in Complaint Counsdl’ s Response to RFOF 3.95,
CB&I's"bdief” about MHI is completely a odds with what CB& I tells the public in its SEC filings and
conference cdls, its employees in meetings and interna documents and customers in its price quotes.

7. IHI Has Not Entered The U.S. LNG Market

3.223  Ishikawajima-HarimaHeavy Industries, Co., Ltd. ("IHI") israted as the world's leading constructor of LNG
recelving terminals. (RX 764, at 6/36). IHI LNG storage tanks are currently operating at all LNG terminalsin
Japan. (RX 764, at 6/36). IHI is capable of constructing double and full containment LNG tanks. (RX 764, at
22/36).

Response to RFOF 3.223

IHI may be “rated as the world' s leading constructor of LNG receiving terminas’ and yet,
snceitsinception, IHI has not built asingle LNG tank in the United States. CCFF 129-130.

Respondents sole support for thisfinding is an brochure. (RX 764). Nothing in the materiad
discuss IHI’ s ahility to compete in the United States. There is no evidence that the material was even
reviewed by CB&I. Mr. Scorsone admitted that he could not recall whether Respondents actualy
maintained afile of press releases concerning the activities of foreign LNG suppliers (Scorsone, Tr.
5096). Mr. Scorsone further admitted that the press releases relating to joint ventures with foreign
LNG tank suppliers were received from attorneys, and testified that if he ever did receive these releases
in the course of business, he “ probably threw them out.” (Scorsone, Tr. 5097).

Mr. Eyermann of Freeport LNG admitted that an LNG tank supplier’ swork in one country is
“not rlevant” to its work in another country, including price comparisons. “you cannot possibly
compare an LNG tank built in Dabhal, Indiawith an LNG tank in Maaysiawith an LNG tank on the
Gulf Coast of Texas...It isnot rlevant to know the price of an LNG tank in Fregport or in Maaysato
know what your tank in Fregport will cost. There' sjust no comparison.” (Eyermann, Tr. 7071).

Complaint Counsdl agree that IHI’ s principa experience has been in Japan and that IHI has no
experience in the United States. (RX 764 a 6). Thisis consstent with the observation of |
], that competition is locaized, and therefore, foreign firms
would be unlikely to enter the United States market: If an LNG facility isto be built “inthe U.S,
then generdly it'sbeen PDM or CB&I. If it'sinternationd, then the internationd players get to
play. In Japan, it'sbeen dmost all Japanese. In Kores, it's been the Koreans” ([

D.

3.224  British Petroleum would consider soliciting abid from IHI to construct LNG tanks for its various projectsin
the United States. (Sawchuck, Tr. 6062). [ ] believes IHI hasthe technical capabilities and skillsto
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construct LNG tanksin the United States. (Sawchuck, Tr. 6062-63). [
1 D.

Response to RFOF 3.224

Respondents must demondrate that new entry islikely to occur in atimely and sufficient manner
to deter or counteract the likely anticompetitive effects of this merger. Respondents have failed to do
so. [

] Respondents do not cite any evidence that IHI will likely
restrain CB&I’s prices at the same level as PDM did before the merger. A possible invitation to bid
sometime in the future is not the same as acting as an effective price restraint on CB&1. Asexplainedin
Complaint Counsd’ s Response to RFOF 3.95, the post-merger evidence — congisting of Respondents
gatements to the public and its employeesin SEC filings, investor presentations, and ordinary course of
business documents, together with higher prices to customers — demondtrate that foreign firms have not
restrained CB& I’s market power. Absent evidence of an ability to restrain CB&1’s market power, 1HI
isnot an entrant who satisfies Respondents burden of proving that timely and sufficient entry has
occurred or is likely to occur.

Fordl of [ ] bdiefsabout IHI,[ ] decided to enter into [ ] negotiaions with
CB&I over IHI for ] LNG projects. (Scorsone, Tr. 4995). The[ ] exampleisone of faled
entry.

3.225  Freeport LNG believesthat if IHI finds an American partner it will be apotential supplier of LNG tanksin the
United States. (Eyermann, Tr. 7017). In October 2002, Freeport LNG was contacted by a representative of
IHI; the representative, stationed in New Y ork, sent Freeport LNG marketing materials listing IHI's
experience. (Eyermann, Tr. 7015-16; RX 931) (state of mind evidence). Freeport LNG understands IHI to
have built 23 LNG terminals in Japan, with each terminal containing between 4 and 6 LNG tanks. (Eyermann,
Tr. 7015-16).

Response to RFOF 3.225

Thisfinding is mideading and incomplete. Mr. Eyermann lacks foundation to spesk about the
United States market since he “never worked on an LNG project inthe U.S.” (Eyermann, Tr. 7025).
All of Mr. Eyermann’s experience has been on projects outside the United States, and during the
entirety of this non-United States career, Mr. Eyermann has never been involved in evauating or
selecting an LNG tank supplier for aproject, and has never reviewed the prices submitted by LNG
tank bidders. (Eyermann, Tr. 7025-7028).

Thereis no evidence that IHI has secured an “ American partner,” and therefore IHI cannot
compete in the United States for Fregport LNG' s business.

Timely, likely and sufficient entry is not established just because Fregport LNG may consider
IHI to be a*“potentia supplier” or because IHI sent “marketing materids’ to a potentia customer.
Respondents do not cite any evidence that IHI will likely enter the United States LNG market in a
timely and sufficient manner to restrain CB& 1’ s prices to the same level as PDM did before the merger.
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Asexplained in greater detail in Complaint Counsel’ s Response to RFOF 3.95, Freeport LNG
and other customers likely lack sufficient information to know that because of the significant gap
between foreign LNG suppliers pricesin the United States and CB& I’ s prices, CB& | can raise prices
sgnificantly above pre-merger levels and yet still quote a price that () undercuts IHI's price and (b)
appears “reasonable’ to the customer.

3.226  IHl isincluded on thelist of LNG tank contractors El Paso considersfor its LNG projects. (Bryngelson, Tr.
6126). Bechtel recognizes IHI as a company with experience constructing LNG tanks on an international
scale. (Rapp, Tr. 1309, 1316).

Response to 3.226

Thisfinding isincomplete and mideading. Mr. Bryngelson has no basis to spesk about the
congtruction of an LNG tank in the United States since he has only been working on LNG projects for
about two years, al of which have been on project outside the United States. (X 22 at 9-10, 57, 116
(Bryngelson, Dep.)). CCRFF 3.28.

Timely, likely and sufficient entry is not established just because El Paso put IHI on a“lig” of
LNG tank contractors or because Bechtel “recognizes’ 1HI as afirm with “experience’ congructing
LNG tanksinternationdly. Respondents do not cite any evidence that IHI will likely enter the United
States LNG market in atimey and sufficient manner to restrain CB&I’s pricesto the same leve as
PDM did before the merger.

For dl of El Paso’s bdiefs about IHI, El Paso decided to enter into sole-source negotiations
with CB&I over IHI for its next LNG projects. (Glenn, Tr. 4233-34). The El Paso example is one of
faled entry.

Moreover, Mr. Bryngelson has no knowledge of pricing competition for LNG tanksin the U.S.
prior to or after the acquigition. (Bryngelson, Tr. 6246-47). He has no direct knowledge of PDM.
(Bryngelson, Tr. 6233).

3.227  Based onitsrecent bidding activity for LNG projectsin Mexico, CB&| believesthat IHI is positioned to
compete in the U.S. for LNG tank projects. (Scorsone, Tr. 4849).

Response to RFOF 3.227

Mr. Scorson€e' s testimony is uncorroborated by Respondents' regular course of business
documents. Moreover, as explained in greater detail in Complaint Counsdl’ s Response to RFOF 3.95,
CB&I's"bdief” aout IHI is completdy a odds with what CB& | tells the public in its SEC filings and
conference cdlls, its employees in meetings and internad documents, and its customersin its price
quotes.

3.228 Inaddition to facility owners, LNG tanks are often procured by genera contractors known as engineering,
procurement, and construction ("EPC") contractors. (Scorsone, Tr. 4934-35). EPC contractors do not
perform every aspect of an LNG project. (Scorsone, Tr. 4935). Rather, they use specialty subcontractors,
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vendors, and equipment suppliersto construct the facility. (Scorsone, Tr. 4935-36). It is common for EPC
contractors to subcontract out labor for LNG facilities. (Scorsone, Tr. 4936).

Response to RFOF 3.228

Complaint counsdl agrees that EPC contractors use speciaty subcontractors to construct LNG
facilities. Inthe U.S., PDM and CB& I have been the specidty contractors supplying LNG tanks for
these facilities. See CCRFF 129-150.

Respondents are incorrect, however, in asserting that “ EPC contractors do not perform every
aspect of an LNG project.” CB&l is capable of performing both the systems and tank portion of an
LNG project: [

] (CX 364 at CBI-E 009279, in camera, emphass supplied; see also CX 428 at CBI-
E 009331; CX 310 at CB& | 049044).

Complaint Counsdl has shown that, post-acquisition, CB&I is now the only low cost, quaity
tank supplier in the United States LNG market. Because of its dominant pogtion in the LNG market,
CB&l isinapogtion to link the sale of LNG tanks with the EPC portion of projects. If customers do
not accede to CB& I’ s demand to be the turnkey EPC contractor for the project, they are forced to
pay the higher prices of foreign firms. Thisisavery lucrative srategy for CB&I, because, as Mr. Price
from Black & Veatch explained, as a sole-source EPC contractor “we don’t have to develop the
lowest cost. Y ou can be— put more profit into the project because you don’'t have any competition.”
(Price, Tr. 558-9; see e.g. Puckett, Tr. 4544).

CB&I knowsthat it isthe only viable domestic supplier of LNG tanks, and that its ability to
perform the EPC function and build LNG tanks gives it a competitive advantage on LNG tank projects.
For example, in 1997, CB& | was gpproached by L otepro, the engineering firm that had partnered with
Whessoe on the Memphis project only to be resoundingly beaten on price by CB&I (and PDM), which
had bid for the engineering work and the supply of the LNG tank itself. CCFF 847. Lotepro felt thar
engineering bid was competitive but their tota price was “redly strained by not being ableto include a
CB&I or PDM tank.” (CX 186 at CBI-PL012447). Lotepro inquired whether CB& | would be
interested in teaming with Lotepro now on future LNG projects. (1d.)

Following an internd analysis based on the outcome of the Memphis project, CB& | decided “it
isin CBI’s best interest NOT to quote separate tank price [ ]” (CX 186 a
CBI-PL012446). CB&I reasoned that quoting “a separate tank price will only serve to make the
process-only contractors viable...If we had quoted atank only price, the combination of Lotepro
process and CB&| tank would have been a serious threat to CB& | totd facility price...Lotepro’ stota
facility bid usng Whessoe tank and Pritchard’ sbid using TKK tank did not turn out to be very
competitive” (1d.)
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In another CB& | internal e-mail, CB& | declared that it would “ quote turnkey for the total
facility with process and tank, and NOT bid tank only” on United States LNG projects. (CX 186
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at CBI-PL012446). CB&I liked “our chances better in what then boils down to a2 horserace” (1d.)

Customers such as Brian Price, Vice President of LNG Technology for Black & Vestch, an
EPC contractor for LNG projects, questioned the ability of foreign tank suppliers after the Memphis
LNG project. Mr. Price confirmed that Black & Veatch *had concerns about finding a partner for
turnkey LNG facilitiesthat require LNG tanks.” (Price, Tr. 634). Mr. Price further explained his
concerns. “Well, our concerns are can we partner with aforeign tank supplier that can provide a
competitive price so that we can compete on a peak-shaving facility that aso includes an LNG tank.”
(Price, Tr. 635).

Representatives for domestic EPC contractors, such as Mr. Price, believe that thereisa*“lack
of adomestic supplier that [ ] can go to to bid with on a pesk-shaving unit,” and that
this“lack” of alow-cog, qudified partner “ puts [ ] a adisadvantage to
compete on that project” (Price, Tr. 636). Because CB& | has astronghold on the LNG tank market
and because CB& | isthe [

] it has adiginct competitive
advantage over other firms. (CX 364 at CBI-E 009279, in camera; see also CX 428 at CBI-E
009331; CX 310 at CB& | 049044).

The Dynegy, [ ], and Yankee Gas stories show that CB&| is currently executing its business
drategy of forcing the customer to award both the EPC and tank contracts to CB& | by leveraging the
sde of the tank with the overall contractor position. Public statements made by Respondents also show
their intentions and perceived ability to exercise market power.

8. The Dynegy Example

The Dynegy example demongirates the possible harms that can befdl a customer who does not
agree to CB& I’ sterms of being the turnkey contractor for a project. CB& | made three failed attempts
to convince Dynegy to abandon its policy of competitive bidding in favor of dlowing CB&1 to perform
the role of the turnkey EPC contractor for the entire project. CCFF 978-987 CB&| declined to bid for
any portion of the project separately. CCFF 978-989.

Dynegy has reason to be concerned that the price that it is paying to Skanska/\Whessoe s
higher than the price it would have paid if CB& I and PDM had been competing for the project.
According to Mr. Price, Dynegy developed its budget for the Hackberry project based on pricing
information from Whessoe, aforeign supplier with higher cogtsthan CB&I. (Price, Tr. 602-3).
Whessoe' s pricing was further cushioned becauise it took into account the higher business risks that
Whessoe would have on itsfirst project in the U.S. (Price, Tr. 608-9, 590). The fact that foreign firms
may have met thisleve of "satisfaction,” for Dynegy, a company that does "'not have the saff,
experience or knowledge to andyze the bids | ] and make an
informed selection” tells nothing about the ability of these firmsto compete with CB&I. (CX 138 a
CBI 019913-HOU).

125



126



In fact, a comparison of Whessoe's LNG tank price before the acquistion with Whessoe's
price for an identica tank post-acquisition shows that Dynegy is paying amuch higher price than it
would have if PDM had not been acquired.

According to Mr. Price, the pricing that Dynegy used to determine its budget for its 160,000
cubic meter full containment tank wasa[ ] million price quote from Whessoe. Dynegy
used Whessoe' s price to satisfy itsdlf that the bids for the Hackberry project were within the * expected
pricerange.” (Puckett, Tr. 4540, 4557; Price, Tr. 602-3).

Only four years earlier, [
] (CX691a[ ]02004,incamera, emphasssupplied).
Whessoe' s new price to Dynegy representsa price increase in excess of 33% (emphass
supplied).

This number is Sgnificant for two reasons. Fird, it shows that Dynegy will, in fact, pay amuch
higher price to foreign firms than it would have paid if CB& | and PDM had competed for the
Hackberry project. (See Price, Tr. 622 (“We had concerns that if we do not have a domestic tank
price for that project that the prices that the client would receive for those tanks would be higher.”).

Second, in keeping with economic theory, Whessoe's price increase to Dynegy confirms that
other firmsin the market have also begun to increase pricesto keep up with CB&1's post-
acquisition priceincreases. (Ddkir, Serdar, John Logan, and Robert Masson, 2000, “Mergersin
Symmetric and Asymmetric Noncooperative Auction Markets: The Effects on Prices and Efficiency,”
International Journal of Industrial Organization, 18, 383-413, p. 395, emphasis added).

Because of CB&I’sand PDM’ s experience in building LNG tanks in the United States, Black
& Veatch's Mr. Price believes that there would be less overdl risk to the customer if it relies on CB&|
or PDM to supply an LNG tank in the United States than if the customer relies on aforeign supplier.
(Price, Tr. 590-91).

Accordingly, Mr. Price believes that the project risks to Dynegy are higher because Dynegy
has been forced to rely on foreign suppliers, with no experience in the United States market. (Price, Tr.
626-28).

As demongrated by the Dynegy example, CB& | toutsiits ability to “wak away” if it “can’'t get
comfortable with the funding and with the terms’ of aproject. (CX 1731 at 33). CB&I’'sdrategy isin
keeping with its desire to dictate projects on its own terms.

9. The Yankee Gas Example
Although Y ankee Gas preferred to have prices exclusvely for the LNG tank portion of the

project rather than “facility turnkey pricing,” CB&| wanted to do the work on aturnkey basis. (CX
1507 at CBI 059483; CX 417 at CBI 026845-6-HOU).
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In April 2001, Yankee Gas LNG consultant CHI solicited pricing from CB&l,
Skanska/\WWhessoe and Technigaz for Y ankee Gas' 360,000 barrel LNG pesk shaving facility in
Waterbury, Connecticut. (CX 1507 at CBI 059483; JX 21 at 17-18, 24 (Andrukiewicz, Dep.)).

Guarding its proprietary pricing information and designs from any potentid “ competitor|s]”
(CHI), CB&I wanted the owner’s ear done and refused to submit pricing information unless it was
selected as the turnkey contractor. (CX 430 at CBI 026934-HOU; CX 1507 at CBI 059483). Eric
Frey, CB& I’ s representative to Y ankee Gas, vowed to “make every effort to restructure how the
project will be bid and executed.” (CX 430 at CBI 026934-HOU).

On October 26, 2001, CB& I’ s strategy succeeded: *Y ankee Gas requested that CB& |
submit a proposa for contracting for the facility directly to Yankee Gas and requests a second meeting
with CB&I1.” (CX 1507 at CBI 059484; see also CX 787 at CBI 065244, in camera) (in December
of 2001, Frey reportsthat the “*third’ competitor dropped out of the race. It is currently just CB&I and
CHL.")).

As CB&| had direct accessto Y ankee Gas, CHI turned to higher-priced foreign firms for bids
on the LNG tank. CHI received pricing information from Whessoe and Technigaz. (JX 21 a 24
(Andrukiewicz, Dep.); CX 1507 at CBI 059484).

CB& I knows from the Memphis bidding experience and other sources that Whessoe and other
foreign firms cannot provide “economica” or “competitive’ LNG tank pricesin the United States.
CCFF 952, 939.

CB&I continuesto press Y ankee Gas to proceed on aturnkey basiswith CB&1. (CX 787 at
CBI 065242, in camera). Respondents presented no evidence that its post-merger strategy with
Y ankee Gas was negatively impacted by any competitor, foreign or domedtic.

If PDM had not been acquired by CB&1, Y ankee Gas would be in a better negotiating position
because it would have had three bidders instead of two today, one of whom — CHI — appears to have
little experience in the congtruction of LNG tanks. Marc Andrukiewicz, Director of Gas Management
a Yankee Gas, confirmsthat if PDM “were a separate entity . . . | would be looking to as many
potential constructors of these facilities asis reasonably possible to ask to bid. That serves our
company the best.” (IX 21 at 55 (Andrukiewicz, Dep.)).

10. The| ] Example
When Respondentsasked a[ | executive to provide an affidavit in affirmation of their case,
the executive turned to [ ] and some of his colleagues to provide him with updated
information on competition in the LNG tank market. CCFF 865.

After performing an analyss of the various competitors in the market and pondering the best
way of going forward, [ ] redlized that its [
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] (CX 693
a[ ]01028,incamera).

ltwasclearto[ ] that CB&I wasthe [
] (CX693a|[ ]01027,incamera; CX 691lat| |
01 032, in camera).

Despite the fact that CB& I could increaseits prices significantly to[ ] and till beat Whessoe,
and the fact that aturnkey or sole-source arrangement generdly resultsin higher margins for the EPC
contractor and LNG tank supplier, acquiescing to CBI’ s pressure to enter into a sole-source turnkey
relationship would at least provide[ ] with [

] CCFF837-841 (CX 693at[ ]01028,in
camera).

Given the limited choices,[ ] has decided to negotiate for sole-source agreements with
CB&lI forits| ] LNG import termina projectsin the United States. (Scorsone, Tr. 4995).

Public statements made by CB& | executives to shareholders and the genera public show that
CB&I’s monopolitic stronghold in the LNG tank market enablesit to gain more turnkey work. Mr.
Asherman of CB& | emphasizes the possibilities ahead in LNG facilities. “It meansthe elephants, the
L NG facilitiesthat we ve been tracking and talking about, are ill in front of us, and we're
confident that our guidancefor year end results of over a billion two can certainly be
achieved.” (CX 1729 a 6-7, emphass supplied).

Mr. Glenn has a'so made dear to CB& I’ sinvestors that the firm finds itsdf is attempting to be
very sdectivein thejobsthat it pursues. “the marketplace, in generd, | don’t see any significant shifts
oneway or the other other than we'rejust, | think, doing a better job of being mor e selective and
certainly a better work processin how we're bidding our work and winning our work.” (CX
1729 a 10-1, emphasis supplied).

3.229  Anowner may hold abidding process to select its EPC contractor. (1zzo, Tr. 6494-95; Puckett, Tr. 4546-47).
While CB&| has experience acting as an EPC contractor for various projects throughout the world, there are
anumber of globa and U.S. based EPC firms that compete with CB& | for the development of LNG facilities
including: Skanska; Technigaz; TKK; Fluor Daniel; Haliburton Kellogg Brown & Root; Tractebel; Bechtel;
Foster Wheeler; Chiyoda JGC; and Black & Veatch Pritchard. (Scorsone, Tr. 4934-35; 1zzo, Tr. 6494-95;
Sawchuck, Tr. 6061). Each of these companies are experienced, have a good reputation, and are capable of
serving as an EPC contractor for LNG projects. (1zzo, Tr. 6494-95; Sawchuck, Tr. 6061).

Response to RFOF 3.229

Respondents' use of the word “compete’ is mideading. Respondents present no evidence that
any of the above-named firmsis competitive when pitted against CB&I. Thereisno evidencein the
record that Tractebel, Foster Whedler, Fluor Danidl, or Chiyoda JGC have bid against CB&I on U.S.
LNG facilities. Moreover, other firms, such as TKK and [ B
have never been awarded an EPC contract, because they cannot provide competitive pricing to the
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customer. (See,eg.[ ], Tr. 4690-91, in camera (Dynegy told usto “sharpen our pencil to be
more competitive next time”).

As noted in CCRFF 3.228, CB& | maintains adomestic advantage over other firms because it
can provide LNG tanks and the accompanying systemsin a single turnkey package. Because of its
position, CB&| can exercise market power by making the sde of the LNG tank contingent upon being
awarded the EPC contract for any given project. Respondents' laundry list of possible firmsis
mideading because it impliesthat dl the listed firms have CB& 1’ s cgpatiilities, which they do not, and
because it impliesthat dl of the listed firms supply LNG tanks, which they do not.

Moreover, Respondents support for thisfinding is unrdiable: Mr. Scorsone' stestimony is
inherently sdf-serving; [ ] testimony that many possible EPC condructors exist
IS specious because |
]; and Mr. 1zzo conceded that he has never supervised any LNG tank construction
projects for Capineinthe U.S. or abroad. (lzzo, Tr. 6513).

Mr. Sawchuck has no direct knowledge of the capabilities of the EPC contractorslisted in
Respondents finding. Mr. Sawchuck performed a smdl role for two LNG projects outside of the
relevant geographic market. For these lump sum turnkey projects[ ] only obtained bids from PDM,
CB&lI, Technigaz, and Whessoe. (Sawchuck, Tr. 6052-53). On the Bilbao project, Mr. Sawchuck’s
responsibilities were limited to some work on front end development (Sawchuck, Tr. 6053), while on
the Trinidad project, he only acted as a process engineering consultant to Amoco. (Sawchuck, Tr.
6052).

Findly, Mr. Sawchuck’ s intentions are questionable because of |
]. (in camera).

When Respondents asked [ ] for an affidavit in this matter, [ ]
asked for guidance on the gpparent “ sticky” Stuation from his colleagues, including
[ 11 ] and his colleagues “ did a bit of research into the USA companies

referenced by CB&I,” as competitorsin the U.S. LNG market, (RX 155a [ ]01032), and
concluded that “the redlity for today isthat in the US, [CB&I/PDM] are the leading company in the
LNG Tank Business and the other competitors will need to demongtrate their cgpabilitiesin this
market.” (RX 155[ ] 01 a 032). “Since their acquidition of PDM, CB&I now dominate the
USmarket.” (RX 156a[ ]01027).

Despite finding all evidence to the contrary of Respondents case, in August 2001,

[

] (CXe69la[ ]01
032, in camera, emphasis supplied). Asaresult, Mr. Sawchuck’s views about the competitive nature
of the LNG market must be viewed with skepticiam.

Mr. 1zz0' s testimony with respect to competition in the U.S. should be given little weight
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because he has no experience sdlecting an EPC or LNG tank contractor for aU.S. LNG fecility.
Additionaly, he has limited direct experience with the selection of EPC contractors for LNG facilities
on internationd projects. (1zzo, Tr. 6514, 6521). Mr. 1zzo's has only worked with
Kvaerner/Whessoe, CB& |, PDM, and Technigaz. (I1zzo, Tr. 6514, 6516-19). The Calpine
representative further acknowledges that the only EPC contractors that Mr. 1zzo has actudly worked
with on the congtruction of an LNG facility were Kvaerner/Whessoe, CB&1 and PDM. (I1zzo, Tr.
6516, 6518, 6519). Mr. 1zz0' s testimony regarding the reputations and experience of EPC contractors
inthe U.S. LNG market is not based on hisfirst hand experience but rather on hearsay. (1zzo, Tr.
6520). See CCRFF 3.587.

For the reasons listed above, Respondents' finding is mideading and fails to address the
competitive advantage that CB& 1 holdsin the United States as an incumbent firm with turnkey

cgpabilities.

3.230  Because owners impose bonding requirements, the size of an EPC contractor is a substantial factor which
can influence the competitiveness of the contractor. (Scorsone, Tr. 4938; Price, Tr. 656). Most of CB&I's
EPC contractor competitors are significantly larger than CB&I1. (See RX 736; RX 737).

Response to RFOF 3.230

Although Complaint Counsdl agrees generdly with the proposition that firms with alarger
revenue base isimportant to being able to meeting the bonding requirements of some firms,
Respondents grosdy overdate the importance of bonding capabilities and mischaracterize the record.

Mr Price testified only that Sze “make[g| adifference” (Price, Tr. 656). Hedid not claim that
it was a“ subgtantia factor” affecting the competitiveness of the contractor. Mr. Scorsone's equaly
lukewarm testimony on the matter (“Size has an influence’) isinherently sdf-serving and unrdiable.
(Scorsone, Tr. 4938).

Moreover, Respondents finding is mideading and incomplete. Bonding Capabilities represent
only one of many qudlities that an EPC contractor must possessin order to successfully compete in the
United States. CCFF 335-364.

Respondents base their assertion that “Most of CB&I’'s EPC contractor competitors are
sgnificantly larger than CB&1” on ENR rankings. These rankings are mideading for at least two
reasons. Firgt, ENR’ s rankings are based on “congtruction revenue’ for 2001, not which firm isthe
best contractor. (RX 737 at 1). Having the ability to meet bonding requirements are meaninglessiif a
firm in the industry does not possess a good reputation, experience, and atrack record for successfully
acting as an EPC contractor. CCFF 335-364.

Furthermore, Respondents fail to acknowledge Mr. Price s testimony that owners have
different bonding requirements for different facilities. (Price, Tr. 656). It is unclear how large a supplier
has to be in order to have bonding capability for an EPC contract. Respondents fail to present
testimony from customers gating that CB& 1 is not large enough to meet bonding requirements for
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projects.

Moreover, Respondents argument that “Most of CB& I's EPC contractor competitors are
sgnificantly larger than CB&1” is mideading to the extent that it implies that CB&I is not large enough
to meet bonding requirements. The fact that other contractors may be larger than CB&1 isredly
irrelevant because Respondents have not presented documentation to suggest that CB&I is not large
enough to perform the same functions as other contractors, especially consdering CB&I's newly
established stronghold over the EPC and LNG markets.

3.231 Bechtel, with annual revenues of over $11 hillion, is the 6th largest international contractor in revenue, and
isthe number one ranked contractor inthe U.S. (RX 736, at 2/17; RX 737, at 1/16). Bechtel employs
approximately 50,000 employees worldwide, and is regarded as a world-class engineering construction firm.
(Rapp, Tr. 1303-04). Bechtel is currently serving as the EPC contractor for the Trinidad project, and has
engineered and constructed LNG facilitiesin Kenai, Alaskafor Phillips, Arun, Indonesia; Badak, Indonesia;
and Arzu, Algeria. (Rapp, Tr. 1286, 1310).

Response to RFOF 3.231

Respondents once again rely upon ENR rankings to reflect the competitiveness of EPC
contractors. These rankings are mideading because ENR’ s rankings are based on * construction
revenue’ for 2001, not which firm is the best contractor. (RX 737 at 1).

Having the ability to meet bonding requirements are meaninglessif afirm cannot win projects
for lack of agood reputation, experience, and atrack record for successfully acting as an EPC
contractor. CCFF 335-364. Respondents present no evidence that Bechtel meets dl the necessary
qudifications. CCRFF 3.230.

“Internationa contractors,” such as Bechtdl, serve as genera contractors on LNG projects, and
do not have tank construction capabilities. (CX 693a [ ] 01027, in camera (Included on [ ]
list of “Generd contractors for re-gas’ are Halliburton Kellogg, Brown & Root, Bechtel, Foster
Wheder, Fluor Danid, and Black & Veatch)). Asnotedby[ ]inan
internal andlysis of competition in the LNG market, “ Severd of the usua genera contractors are
capable of providing FEED and EPC for regadification terminas, though most would subcontract
congtruction.” (CX 693 at [ ] 01 027; Scorsone, Tr. 4936-7).

Mr. Scorsone admitted that CB& I’ s ability to “congtruct LNG tanks’” over firms such as
“Bechtel, Fluor and KBR” condtituted “ part of [ ] advantage’ at the EPC leve
of LNG tank congtruction. (Scorsone, Tr. 4937).

The only domestic tank supplier that [ ] lists as an “ established tank sub-contracto[r]”
iISCB&I. To obtain the most comptitive price from an LNG tank constructor, firms such as Bechtel
will turn to CB&I to solicit abid. Asfurther explained in Complaint Counsel’ s Response to RFOF
3.228, if CB&| refusesto supply an LNG tank to Bechtel, the contractor must then turn to a higher-
priced foreign firm in order to obtain the tank.
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Bechtel’ s overd| price for an LNG facility would be higher and |less competitive with aforeign
firm'stank bid than it would be with atank bid from alow-cost domestic supplier such as CB&I or
PDM. (See, e.g. CCFF 935-938 (Black & Veatch and Lotepro’s price quotations for the Memphis
peakshaver were less competitive than CB& 1 and PDM’ s because the foreign tank vendors that they
partnered with could not provide a competitive price on the LNG tank.)).

CB&I’sbid for aturnkey facility would therefore be higher than Bechtd’s.
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3232  Skanska, with revenues of over $14 hillion, isthe number one international contractor in terms of revenues.
(RX 736, at 1/17). Skanska has domestic operations out of Whitestone, New Y ork, and is considered the
third ranked domestic contractor. (RX 737, at 1/16).

Response to RFOF 3.232

Asfurther explained in CCRFF 3.230, the financid sze of a contractor is not the only
qudification necessary to be awarded the EPC contract for an LNG facility.

Asdiscussed in CCRFF 3.228, Skanskaand its tank supplier Whessoe represent one of the
higher-priced firms that customers, such as Dynegy, will have to turn to unless they accedeto CB&I's
demand to be the turnkey EPC contractor.

Respondents cite to ENR rankings as support for Skanska' s revenue information. These
rankings are mideading because ENR’ s rankings are based on “ construction revenue’ for 2001, not
which firmisthe best contractor. (RX 737 & 1).

Having the ability to meet bonding requirements are meaningless if afirm does not possessa
good reputation, experience, and atrack record for successfully acting as an EPC contractor. CCFF
335-364. Respondents present no evidence that Skanska meets al the necessary qudifications.
CCRFF 3.230.

In fact, Complaint Counsdl has shown that Skanska' s subsidiary, Whessoe has experienced
reputation problems in the past, which may well affect Skanska s reputation and a customer’s
willingness to work with Skanska as an EPC contractor. CCRFF 3.58.

3.233  Fuorisalarge EPC contractor that has a high-grade reputation across a number of industries including
large industrial complexes and petroleum/petrochemical facilities. (Scorsone, Tr. 4942). Fluor Corp. is
ranked second among domestic contractors, and 11th among international contractors. (RX 736, at 2/17; RX
737, a 1/16). Fluor earned revenues in excess of $7 hillionin 2001. (RX 736, at 2/17).

Response to RFOF 3.233

Respondents once again rely upon ENR rankings to reflect the competitiveness of EPC
contractors. These rankings are mideading because ENR'’ s rankings are based on “construction
revenue’ for 2001, not which firm is the best contractor. (RX 737 at 1).

Mr. Scorsone s testimony that Four has a* high-grade reputation” is self-serving and
uncorroborated by documents or the testimony of fact witnesses.

Having the ability to meet bonding requirements are meaninglessif afirm cannot win projects
for lack of agood reputation, experience, and atrack record for successfully acting as an EPC
contractor. CCFF 335-364. Respondents present no evidence that Fluor meets al the necessary
qudifications. CCRFF 3.230
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Asdiscussed in Complaint Counsdl’ s Response to RFOF 3.231, Fluor Daniel servesasa
general contractor on LNG projects, and does not have tank construction capabilities. CCRFF 3.231.
To obtain the most competitive price from an LNG tank congtructor, firms such as Fluor will turn to
CB&I to solicit abid. Asfurther explained in Complaint Counsd’ s Response to RFOF 3.228, if
CB&| refuses to supply an LNG tank to Fluor, the contractor must then turn to a higher-priced foreign
firm in order to obtain the tank. Huor’s overdl price for an LNG facility would be higher and less
competitive with aforeign firm's tank bid than it would be with atank bid from alow-cost domegtic
supplier such as CB& | or PDM. CCRFF 3.231.

3.234 Halliburton KBR, the sixth ranked U.S. contractor, is based in Houston, Texas. (RX 737, at 1/16). KBRis
rated as the fifth largest international contractor with over $5 billionin revenues. (RX 736, at 2/17).
Halliburton KBR isthe "leading EPC contractor dealing with owner issues, front-end engineering studies,
specifications development, taking the bids, construction terminals." (Scorsone, Tr. 4941).

Response to RFOF 3.234

Respondents once again rely upon ENR rankings to reflect the competitiveness of EPC
contractors. These rankings are mideading because ENR’ s rankings are based on * construction
revenue’ for 2001, not which firm is the best contractor. (RX 737 at 1).

Mr. Scorsone' s testimony that Halliburton Kellogg, Brown, & Root isthe “leading EPC
contractor” is self-serving.

Having the ability to meet bonding requirements are meaninglessif afirm cannot win projects
for lack of agood reputation, experience, and atrack record for successfully acting as an EPC
contractor. CCFF 335-364. Respondents present no evidence that Halliburton KBR mesets dl the
necessary qualifications. CCRFF 3.230.

As further explained in Complaint Counsel’ s Response to RFOF 3.231, Hdliburton KBR
serves asagenera contractor on LNG projects, and does not have tank construction capabilities.
CCRFF 3.231; (1zzo, Tr. 6524). To obtain the most competitive price from an LNG tank constructor,
firms such as Hdliburton will turn to CB&1 to solicit abid. Asfurther explained in Complaint Counsd’s
Response to RFOF 3.228, if CB& | refuses to supply an LNG tank to Halliburton, the contractor must
then turn to a higher-priced foreign firm in order to obtain the tank. Halliburton’s overal price for an
LNG facility would be higher and less competitive with aforeign firm' s tank bid than it would be with a
tank bid from alow-cost domestic supplier such as CB&I or PDM. CCRFF 3.231.

3.235  Foster Wheeler is headquartered in Clinton, New Jersey, and is the 15th largest domestic contractor. (RX
737, a 2/16). Foster Wheeler has annual revenues of over $2 billion, and is rated as the 16th largest
international contractor by revenue. (RX 736, at 2/17).

Response to RFOF 3.235

Respondents sole support for thisfinding is taken from an ENR website containing rankings of
firms based on “ congtruction revenue’ for 2001, not based upon which firm is the most competitive
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contractor. (RX 737 at 1).
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Having the ability to meet bonding requirements are meaninglessif afirm cannot win projects
for lack of agood reputation, experience, and atrack record for successfully acting as an EPC
contractor. CCFF 335-364. Respondents present no evidence that Foster Wheeler meets al the
necessary qualifications. CCRFF 3.230.

Similar to Bechtdl, as discussed in Complaint Counsel’s Response to RFOF 3.231, Foster
Whedler serves as agenerd contractor on LNG projects, and does not have tank construction
capabilities. CCRFF 3.231. To obtain the most competitive price from an LNG tank congtructor, firms
such as Foster Wheder will turn to CB&I to solicit abid. Asfurther explained in Complaint Counsd’s
Response to RFOF 3.228, if CB& | refuses to supply an LNG tank to Foster Whedler, the contractor
must then turn to a higher-priced foreign firm in order to obtain the tank. Foster Whedler’s overdl price
for an LNG facility would be higher and less competitive with aforeign firm’stank bid than it would be
with atank bid from alow-cost domestic supplier such as CB&1 or PDM. CCRFF 3.231.

3236  Black & Veatchisthe 27th largest domestic contractor in the U.S,, and the 69th largest international
contractor in revenue. (RX 736, at 6/17; RX 737, at 2/16).

Response to RFOF 3.236

Once again, Respondents' sole support for this finding is taken from an ENR website containing
rankings of firms based on “congtruction revenue’ for 2001, not which firm isthe best contractor. (RX
737 at 1).

Having the ability to meet bonding requirements are meaninglessif afirm cannot win projects
for lack of agood reputation, experience, and atrack record for successfully acting as an EPC
contractor. CCFF 335-364. Respondents present no evidence that Black & Veatch meetsdl the
necessary qualifications. CCRFF 3.230.

As shown in Complaint Counsdl’ s Response to RFOF 3.231, Black & Vegtch servesasa
general contractor on LNG projects, and does not have tank construction capabilities. CCRFF 3.231
(Izzo, Tr. 6524). To obtain the most comptitive price from an LNG tank congtructor, firms such as
Black & Vegtch will turn to CB&I to solicit abid. Asfurther explained in Complaint Counsd’s
Response to RFOF 3.228, if CB& I refusesto supply an LNG tank to Black & Vestch, the contractor
must then turn to a higher-priced foreign firm in order to obtain the tank. Black & Veetch's overdl
price for an LNG facility would be higher and less competitive with aforeign firm’'s tank bid than it
would be with atank bid from alow-cost domestic supplier such as CB&I or PDM. CCRFF 3.231.

Mr. Price, Vice Presdent of LNG Technology for Black & Vestch, affirmsthat he has “had
concerns about finding a partner for turnkey LNG facilities that require LNG tanks’™ since the Memphis
LNG project. (Price, Tr. 634). Mr. Price further questions whether Black & Veatch can “partner with
aforeign tank supplier that can provide a competitive price so that
[Black & Vestch] can compete on a pesk-shaving facility that so includes an LNG tank.”

(Price, Tr. 635).
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Representatives for domestic EPC contractors, such as Mr. Price, believe that thereisa
“lack of a domestic supplier that [ ] can go to to bid with on a pesk-shaving unit,”
and that this“lack” of alow-cogt, qudified partner “puts | ] a adisadvantage to
compete on that project.” (Price, Tr. 636). Because CB&| has a stronghold on the LNG tank
market and because CB& | isthe [

] (CX 364 at CBI-E 009279, in camera, emphasis supplied; see also CX 428 at
CBI-E 009331, in camera; CX 310 at CB& | 049044).

3.237 CB&I, however, is only the 41st largest contractor in the U.S., and the 53rd largest international contractor.
(RX 736, at 6/17; RX 737, at 2/16).

Response to RFOF 3.237

Respondents base their assertion that “Most of CB&I’'s EPC contractor competitors are
sgnificantly larger than CB&I” on ENR rankings. These rankings are mideading because they are
based on “congtruction revenue’ for 2001, not which firmis the best contractor. (RX 737 a 1).

CB&I’sfinancid dtature is not as important asits monopolitic postion in the LNG tank
market, and its ability to construct LNG tanks at alow price.

Bechtd, Fluor, Halliburton KBR, Foster Whedler, and Black & Veatch cannot construct LNG
tanks, and Skanskaisincapable of providing LNG tanks at aslow aprice as CB&1. CCRFF 3.231-
3.236.

Pogt-acquidtion, CB&I has sufficient market power to force customers into turnkey, sole-
source arrangements for which CB& 1 would act as both the EPC and tank supplier. See CCRFF
3.228. Infact, the shiftin CB&I’s business strategy to being more “ sdlective’ and going after “the
elephan[t]” LNG facilities shows that CB&| is taking advantage of that market power.

3.238  CB&I offered to become the EPC contractor for an LNG import terminal to be built in Baja, California by
Marathon. (Scorsone, Tr. 4939). However, Marathon rejected CB&I's offer because it felt that CB& | was
not large enough to "tackle such ajob." (Scorsone, Tr. 4939).

Response to RFOF 3.238

Respondents' sole support for this finding is the uncorroborated, self-serving testimony of Mr.
Scorsone. Respondents have presented no documents or testimony that concur with Mr. Scorsone's
datement that “CB& | was not large enough to ‘tackle” the Marathon LNG import termind. No flurry
of emails, interna memorandums, notes or meeting minutes reflect that CB& 1 lost the bid to the EPC
contractor for the Cove Point expansion project.

Moreover, Respondents' fail to mention Mr. Scorsone' s testimony that CB&1 is currently the

EPC contractor for “the expansion of the Lake Charlestermina for CMSin Lake Charles, Louisana,”
and that CB& I is currently in *negotiations for an expansion of the LNG import termind at Elbaldand.”

138



(Scorsone, Tr. 4939).

3239 CB&I also competed, but was not successful, to become the EPC contractor for the expansion of the Cove
Point LNG terminal. (Scorsone, Tr. 4937). Marlboro Enterprises was the successful EPC contractor for this
project. (Scorsone, Tr. 4937-38).

Response to RFOF 3.239

Respondents' sole support for this finding is the uncorroborated, self-serving testimony of Mr.
Scorsone. Respondents have presented no documents or testimony that concur with Mr. Scorsone's
statement that “CB& | aso competed, but was not successful, to become the EPC contractor for the
expanson of the Cove Point LNG termind.” No flurry of e-mails, interna memorandums, notes or
meeting minutes reflect that CB& I lost he bid to be the EPC contractor for the Cove Point expansion
project.

As shown in CCRFF 3.238, Respondents’ fail to mention Mr. Scorsone' s testimony that
CB&| is currently the EPC contractor for “the expansion of the Lake Charlestermina for CMSin
Lake Charles, Louisana,” and that CB&| is currently in “negotiations for an expansion of the LNG
import termind at Elbaldand.” (Scorsone, Tr. 4939).

Marlboro Enterprises won the EPC contract even though it is an engineering company thet is
too amdl to belisted in ENR’sligts of the top 400 domestic engineering contractors and the top 225
international engineering contractors. (Scorsone, Tr. 4937-38); (RX 736, at 6/17; RX 737, at 2/16).
Marlboro’sdleged “win” only shows that the financia requirements that Respondents cite as a
"subgtantia factor” in selecting an EPC contractor are not as “ subgtantial” as Respondents claim.
CCRFF 3.330.

3240 CB&I doesnot perceive that it can force an owner to select CB&|I for the EPC position of an LNG terminal
by refusing to bid the tank portion of the work out competitively. (Scorsone, Tr. 4938). After asix week,
world-wide, search, Dynegy ultimately selected Skanska/\Whessoe as EPC contractor for the Hackberry
LNG project over CB&I and several other bidders. (Puckett, Tr. 4545-47). While conducting the search,
Dynegy first reviewed al the contractors it felt had adequate experience and capabilities to do the project.
(Puckett, Tr. 4546-47). Along with a contractor's capabilities, Dynegy also considered the size of the
projects a contractor would typically construct. (Puckett, Tr. 4544-45).

Response to RFOF 3.240

Respondents contention that “CB& | does not perceive that it can force an owner to select
CB&| for the EPC pogition of an LNG termind by refusing to bid the tank portion of the work out
competitively” isfalse. Asshown in CCRFF 3.228 and 3.95, CB& I’ s conduct post-acquisition with
respect to the Dynegy, Y ankee Gas, and examples, aswell as statements that
CB&I has madeto its investors regarding CB& I’ s business strategy to be more “ selective’ and go after
“the eephan[t]” LNG facilities shows that CB& | perceivesits market power and takes advantage of it
by linking its congtruction of the LNG tank and facility together.
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Respondents’ finding aso mideadingly states that Dynegy sdlected Skanskal\Whessoe as EPC
contractor “over CB&1.” Simply put, CB&I took itself out of the running. Mr. Glenn even conceded
that CB& | declined to participate in any part of the Dynegy bidding.
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CB& | refused to bid on the EPC portion of the project if it could not congtruct the facility on a
turnkey basis, i.e., be the entity that would perform the EPC function, including selecting the LNG tank
supplier, and the entity that would build the facility portion of the project. (Glenn, Tr. 4242; Puckett,
Tr. 4570). CB&I wanted to be the turnkey EPC contractor because “[tJurnkey, design build projects
typicaly return higher margins than stand done storage tank projects.” (CX 660 a PDM-
HOUO005013; Scorsone, Tr. 2812-13; see CX 431 at 46 (Glenn, Dep.)).

Dynegy did not want one contractor to congtruct the facility and the tank. The customer
reasoned that CB& 1 could not be expected to “provide a competitive price for the LNG tank, given
that this scope would be saf-performed by CB&1.” (CX 516 at CBI 019867-HOU). As Dynegy
recounted to CB&I: “Y ou dected at that time to remove your name from congderation for performing
the FEED study. Y ou indicated that you were not interested in participating in the termina portion of
the project if we were going to competitively bid the LNG tanks” (CX 139 at CBI 019777-HOU).
Mr. Glenn confirmed that if CB& | became the EPC contractor, it would not alow competitive bidding
of the LNG tanks. (Glenn, Tr. 4242).

Respondents s finding dso mideadingly suggests that Dynegy is capable of assessng the
capabilities and relevant experiences of EPC contractors. As further explained in CCRFF 3.241, Mr.
Puckett’s defnition of a“capable’” EPC contractor is questionable, because the Dynegy representative
has had limited experience in sdecting an EPC contractor.

3.241  Dynegy identified six contractors that met its guidelines. (Puckett, Tr. 4545-46). The six contractors that
made Dynegy's list were Kvaerner, Technip, Skanska, CB& I, Kellogg Brown & Root, and Bechtel. (Puckett,
Tr. 4546). Dynegy believed these contractors had some level of LNG experience and the ability and
capacity to execute the Hackberry project in the required time frame. (Puckett, Tr. 4545).

Response to RFOF 3.241

Mr. Puckett’ s assessment of Dynegy’s Six contractors is tenuous. As noted in CCRFF 3.583,
prior to the acquisition, Mr. Puckett had no experience in procuring or presaecting an EPC or LNG
contractor. Mr. Puckett's search for EPC contractors did not even begin until the spring-fdl time
period of 2001, after CBI acquired PDM. (Puckett, Tr. 4546). The Dynegy representative never had
the benefit of being courted by PDM and never experienced the fierce competition between CB& | and
PDM that resulted in lower prices prior to the acquisition. Because CB& | did not submit pricing
information for any component of the Dynegy project, Mr. Puckett has dso never seen how
competitive CB& I’ s pricing is compared with foreign firms. (CX 518 at CBI 019777-HOU; CX 517
at CBI 019784-HOU).

Even if Mr. Puckett was able to see CB& | pricing for tanks, his firm would be
unqudified to andyze bids. [

] (CX 1528 at CBI 071381, in camera). For the Reasons listed
above, Mr. Puckett definition of “competitive pricing” is questionable.
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3.242  Dynegy interviewed all six firmsonitslist. (Puckett, Tr. 4547). At the conclusion of the interview process,
Dynegy felt that all six companies were qualified to provide EPC service for the Hackberry LNG project.
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(Puckett, Tr. 4547). Dynegy believes al of the companieson its EPC list are capable of meeting United
States' codes and standards. (Puckett, Tr. 4551).

Response to RFOF 3.242

Asfurther explained in CCRFF 3.241, Mr. Puckett’s definition of a“qudified” or “capable’
company is suspect because Mr. Puckett has had no prior experience in procuring or preselecting an
EPC or LNG contractor.

3.243  During CB&I'sinterview, CB&| indicated that it wanted to do the entire project, including the tanks and the
terminal, on aturnkey basis. (Puckett, Tr. 4558). CB&| felt that it could give Dynegy afaster and less
expensive result by doing the entire project. (Puckett, Tr. 4558). Dynegy rejected this approach and
disqualified CB&I as abidder for the EPC portion of thejob. (Puckett, Tr. 4559).

Response to RFOF 3.243

Complaint Counsel agrees and adopts Respondents' finding that “CB& | indicated thet it
wanted to do the entire project, including the tanks and the terminal, on aturnkey basis”

Respondents’ finding regarding CB& I’s motives for proposing aturnkey approach to the
Dynegy project is, however, mideading and incomplete, because it fails to note the most important
reason that CB& | wanted to be the turnkey EPC contractor: “[tJurnkey, design build projectstypically
return higher margins than stand alone storage tank projects.” (CX 660 at PDM-HOUQ05013;
Scorsone, Tr. 2812-13; see CX 431 at 46 (Glenn, Dep.)).

Respondents mischaracterize Mr. Puckett' s testimony. Mr. Puckett testified that Dynegy
“rgected’” CB&I’s“second attempt to propose aturnkey” approach, but he never said that Dynegy, in
fact, “disquaified” CB&| as abidder for the EPC portion of the project, as Respondents claim. As
shown in CCRFF 3.240, CB& I declined to bid for the EPC portion of the project because Dynegy
would not let CB& | construct the project as a turnkey contractor.

3.244  Dynegy chose Skanska/\Whessoe, as its EPC, based on adeal it negotiated for the Front End Engineering
Design ("FEED") work, Skanska's experience based on the recent work it had done on a project in Dabhol,
India, for Enron, Skanska/Whessoe's ability to execute the Hackberry project, and its willingness to do the
project in the United States. (Puckett, Tr. 4548-49).

Response to RFOF 3.244

As shown in CCRFF 3.241, Mr. Puckett’ s assessment of the competitiveness of
Skanska/Whessoe is questionable due to his limited experience in selecting EPC contractors and
procuring LNG tank suppliers.

Asfurther discussed in Complaint Counsdl’ s response to RFOF 3.58, Whessoe' s recent

record on LNG projectsis spotty and may have aready deterred United States customers from
viewing Whessoe as a viable competitor.
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Respondents s finding mideadingly suggests that Skanska/\Whessoe is competitive when
compared with CB& | or PDM. To the contrary, Dynegy is now forced to pay ahigher priceto a
foreign firm because CB& I refused to bid for the project unless it was named the EPC contractor and
tank supplier for the whole facility.

When CB&| refused to submit a bid for the tank portion of the contract, Dynegy was forced to
turn to a higher priced foreign LNG tank supplier. (Glenn, Tr. 4242; Puckett, Tr. 4570). Dynegy
developed its budget for the LNG tanks from pricing provided by Whessoe. (Price, Tr. 602-603).
Whessoe's budget price estimated the cost of an LNG tank at $55 million. (Price, Tr. 602-03) This
amount reflected the “business risks’ Whessoe faced initsfirst project in the United States. (Price, Tr.
608-09). Dynegy used Whessoe' s budget price to determine how much to budget for the tanks and to
determine the expected range for tank bids on the Hackberry project. (Price, Tr. 602). Therefore,
Dynegy’ s statement that the three foreign firms' price quotes for the LNG tanks were within the
“expected price range’ of $55 million for each tank, is ambiguous.

As shown in CCRFF 3.75, a comparison of Whessoe's LNG tank price before the acquisition
with Whessoe' s price for an identical tank post-acquisition shows that Whessoe has increased its prices
inexcessof [ ]; that Dynegy is paying amuch higher price to foreign firms than it would have pad if
CB& I and PDM had competed for the Hackberry project; and that other firms in the market have also
begun to increase prices to keep up with CB&I's post-acquisition price increases. The price Dynegy
could have received had CB& | submitted a price quote would have been lower than these foreign
firms

Asoutlined in CCFF 978-1006, CB& | attempted to leverage its dominant pogition in the LNG
tank market to win a sole-source contract for Dynegy’s LNG termind. Because Dynegy did not agree
to dlow CB&| to condruct its LNG facility turnkey, Dynegy will likely pay a higher price for the LNG
tanks and overdl facility. See CCRFF 3.228; CCFF 997-1006.

3245 [ ] believesit has many optionsfor EPC contractors for its proposed LNG terminalsin the U.S.
(Sawchuck, Tr. 6061). These options include Halliburton KBR, Fluor Daniel, Bechtel, Kvaerner, and Foster
Wheeler. (Sawchuck, Tr. 6061). [ ] believes each of these companies has the requisite skills and
capabilities to serve as an EPC contractor. (Sawchuck, Tr. 6061).

Response to 3.245

Contrary to Respondentsclamthat “[ ] believesit has many options for EPC,” the record
showsthat[ ] has|

I

Mr. Sawchuck has no previous experience in the United States LNG market and therefore has
no foundation to comment on the competitiveness of EPC contractorsin the United States. (Sawchuck,
Tr. 6052-53). Moreover, as shown in CCRFF 3.581, Mr. Sawchuck’s testimony cannot be given
any weight due to his extreme concern over [ | business reationship with CB&1..
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3.246  Capineisconsidering Skanska/\Whessoe, Technigaz/Zachry, and TKK/AT&V to beits EPC contractor.
(Izzo, Tr. 6494-95). El Paso believes that Halliburton KBR and Fluor have the capability to be an EPC contractor for
an LNG facility. (Bryngelson, Tr. 6146).

Response to RFOF 3.246

Respondents' finding relating to Mr. 1zzo’ stestimony isincomplete. Mr. 1zzo aso tetified that
Capineisconsidering CB& I asits EPC contractor. (1zzo, Tr. 6494-95).

As further explained in Complaint Counsel’ s Response to RFOF 3.587, Mr. 1zzo' s testimony
with respect to competition in the U.S. should be given little weight because he has no past experience
selecting an EPC or LNG tank contractor for aU.S. LNG facility. Additiondly, he has only limited
direct experience with the selection of EPC contractors for LNG facilities on international projects.
(1zzo, Tr. 6514, 6521).

Asdiscussed in greater detail in CCRFF 3.579, Mr. Bryngel son does not have foundation to
asess the competitiveness or “ capabilit]ies] of Halliburton KBR and Fluor as EPC contractors.
(Bryngelson, Tr. 6146). Mr. Bryngelson has no knowledge of the United States LNG market prior to
the acquisition and has never previoudy been involved in the congtruction of an LNG tank.
(Bryngelson, Tr. 6201, 6205).

The projects that Mr. Bryngdson is now working on are in Mexico and the Bahamas, not the
U.S. (Bryngeson, Tr. 6123, 6214).

Furthermore, the El Paso representative lacks experience with foreign firms, and therefore has
no bassto testify regarding the competitiveness of foreign firms.

For the reasons listed above, Respondents witnesses lack foundation to assess the
competitiveness of EPC contractors in the United States prior to the acquisition, and Respondents
finding lacks support.

3.247  LNG owners are sophisticated buyers who know what an LNG project ought to cost. (Glenn, Tr. 4125-26).

Response to RFOF 3.247

Respondents sole support for thisfinding is the saf-serving testimony of Mr. Glenn.

Respndents' finding implies that LNG owners are sophigticated buyers because they routindy
purchase LNG tanks. Thisis not true, particularly for LNG import termind owners. The last time
import terminals were built in the U.S. was in the 1970's. (CX 853 at PDM-HOU011488).

As further explained in CCRFF 3.95, Most owners of LNG facilities, such as | B

are not very sophisticated or knowledgeable about procuring LNG tanks. ([ ], Tr. 705, in
camera; see CX 1507 at CBI 059484 (Y ankee Gas must hire someone to eval uate pricing because
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“they know very little about the LNG industry and they were banking heavily on the report from CHI);
CX 138 a CBI 019913-HOU ([ ] isnot willing to take bids directly themselves since they do
not have the gtaff, experience, and knowledge to andyze the bids and make an informed sdection.”).

Owners of LNG facilities will aso rely on engineering consultants due to their inexperience
procuring LNG tanks. Dynegy is relying on various consultants and engineering firmsto develop its
Hackberry facility. (CCRFF 3.241).

The sameistrue of other owners such as Freeport LNG and El Paso who have no recent
experience procuring LNG tanks. (Bryngelson Tr. 6060-61, 6208) (the last time El Paso purchased an
LNG tank wasin the late 1970's or early 1980's); (Eyermann, Tr. 7033) (Freeport LNG and its
predecessor Cheniere Energy have never built an LNG facility before); see dso, (J. Kdly, Tr. 6257)
(thetanksat CMS'sonly U.S. LNG termina were built in the late 1970's); (JX 26 at 53 (J. Kely
Dep.) (CMS rdied on Interface Consulting for reviewing CB& I’ stank pricing for current expansion)).

Mr. Bryngelson of El Paso tedtified that past pricing for LNG tanksis “not something that’ s well
known.” Because of these confidentidity provisons, “experienced engineering firms such as Kdlogg ...
can provide arough benchmark, but that’ s about the best we can do.” (Bryngelson, Tr. 6239).
Moreover, because LNG tank pricing has decreased over time, past historical data from Kellogg tends
to be overgtated or too high. (Bryngelson, Tr. 6215).

Even with open book sole-source contracts, customers do not know how a supplier’s pricing
compares to that of other suppliers. Mr. Bryngelson of El Paso, which has an open book contract with
CB&l| for its Bahamas LNG termina, admits to being “in the dark in terms of knowing what the costs
arefor LNG tanks suppliers.” (Bryngelson, Tr. 6238, see also 6177-78). Although CB& I’ s reputation
“from the market . . . isthat they are alow-cost provider,” he has no direct knowledge of how CB&I's
costs compare to other LNG tank suppliers. (JX 22 at 139, 142, 145, 179 (Bryngelson Dep.)).

3.248  Dynegy, the owner of what will be the largest LNG import terminal ever constructed in the United States, is
satisfied with the post-merger LNG pricing it has received for the Hackberry project. (Puckett, Tr. 4540,
4587-88).

Response to RFOF 3.248

Respondents mideading imply that the prices submitted by Skanskal\Whessoe, TKK and
Technigaz would have been compstitive with pricing from CB&I. Because the three foreign firms could
not provide Dynegy with the most competitive price, the customer is paying a higher price for the
import termind.

Dynegy obtained budget pricing for the LNG tanks only from Whessoe. (Price, Tr. 602-603).
Whessoe's budget price estimated the cost of an LNG tank at $55 million. (Price, Tr. 602-03) This
amount reflected the “business risks’ Whessoe faced initsfirst project in the United States. (Price, Tr.
608-09). Dynegy used Whessoe' s budget price to determine how much to budget for the tanks and to
determine the expected range for tank bids on the Hackberry project. (Price, Tr. 602). Therefore,
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Dynegy’s statement that the three foreign firms' price quotes for the LNG tanks were within the
“expected price range’ of $55 million for each tank, is ambiguous.
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As shown in CCRFF 3.75, a comparison of Whessoe's LNG tank price before the acquisition
with Whessoe' s price for an identical tank post-acquisition shows that Whessoe has increased its prices
inexcessof [ ]; that Dynegy is paying amuch higher price to foreign firms then it would have paid if
CB& I and PDM had competed for the Hackberry project; and that other firmsin the market have also
begun to increase prices to keep up with CB& I's post-acquisition price increases.

However, the price Dynegy could have received had CB& | submitted a price quote would
have been lower than these foreign firms. Dynegy and CB& | each observed that Dynegy does |

] (CX 1528 at CBI 071381 in camera; CX 138 at CBI 019913-HOU in
camera).

Mr. Priceof Black & Vesatch tetified that generdly clients don’t complain about firm fixed
pricing that is within the budget price estimated for a project. (Price, Tr. 607-608).

Findly, owners of LNG fadilities, such as Dynegy, [
] (X 30at 77
( 1), in camera; CX 138 at CBI 019913-HOU)). See also, CCRFF 3.241.

3.249  Bechtel believesit can obtain areasonable price for an LNG tank in the United States as aresult of a
bidding process between CB& | and Technigaz. (Rapp, Tr. 1333-34).

Response to RFOF 3.249

As shown in CCRFF 3.95, Customers often lack sufficient information to determine whether
firmsor pricing is competitive. Because it has access to perfect information, the FTC can identify
anticompetitive effects in the form of price increases.

Respondents' finding ismideading. Mr. Rapp tedtified that he “assumes’ he “could get a
reasonable price as aresult of the bidding process between CB& 1 and Technigaz.” (Rapp, Tr. 1333-
34). Hedid not tetify asto whether a“reasonable price” is acompetitive price or a price equivdent to
the pricing available from PDM and CB&| prior to the acquidition. Moreover, he testified that he had
no basis for knowing whether a bid from Technigaz or Zachary would be as competitive as abid from

PDM. (Rapp, Tr.1293-94).

Mr. Rapp aso acknowledged that a suppliers * prior actua experience in the geographic area
where the project was being congtructed” is an important issue in the selection of atank supplier.
(Rapp, 1294-95).

When asked for his opinion on current competition within the U.S. for LNG tanks, Mr. Rapp
testified that “1 don’t know of any LNG storage tanks to be built in the United States, and the only firms
that | know that are organized to do that would be CB& I and then thisnew Tractebel-Zachary
aliance.” (Rapp, Tr. 60-61); see, also (Rapp, Tr. 66) (No opinion asto the extent of competition for
LNG tanksinthe U.S)).
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Because Mr. Rapp has never worked on aU.S. LNG tank project, he lacks foundation to
assess the comptitive effects, including pricing effects, from the acquisition. He currently works asthe
project director for an LNG export termina expansion project in Trinidad. (JX 32 at 11, 22 (Rapp.
Dep.)). Hisexperience with selecting an LNG tank supplier is limited to two separate bid contests for
tanks for the Trinidad export terminal. (Rapp, Tr. 1286-87, 1318). His experience working with LNG
tank suppliersislimited to CB&I and Whessoe. (Rapp, Tr. 1290).

Mr. Rapp testified that he was not aware of foreign companies— Whessoe, TKK, Technigaz,
and Daewoo — bidding on LNG tanksin the U.S. (Rapp, Tr. 1328). When he was directly asked if
he was " knowledgeable of the current competition in the United States for congtructing LNG storage
tanks?’, Mr. Rapp responded that “I would char acterize myself as knowing what | know, and |
know that there stwo therenow: CB&I and then thisalliance or agreement we talked about
with Technigaz and Zachary.” (Rapp, Tr. 1290).

3.250  Calpine does not believe that the PDM acquisition will allow CB&I to raiseits prices. (1zzo, Tr. 6534).

Response to RFOF 3.250

As shown in CCRFF 3.95, Customers often lack sufficient informeation to determine whether
firmsor pricing is competitive. Because it has access to perfect information, the FTC can identify
anticomptitive effects in the form of price increases.

Respondents' finding ismideading. Mr. 1zzo dso tetified that he does not know whether
CB&l isabletoraseits prices on U.S. projects to obtain a higher margin. Further, he testified that he
does not know whether CB& | would be able to impose a’5% price increase. If foreign suppliers
pricing was right about on par with CB&| &fter this price increase, the LNG tank market would il
look competitive to Mr. 1zzo. (1zzo, Tr. 6535).

3.251  El Paso, which is currently developing four LNG projects in the United States, Bahamas and Mexico, does
not believe that the merger has affected the price for field-erected LNG tanks. (Bryngelson, Tr. 6155).
Because the LNG industry is"an international business’, El Paso believes that "no one participant controls
the market." (Bryngelson, Tr. 6159-60). El Paso believesthe LNG market isa"very competitive global
market" and has not seen CB& | exert dominance with respect to any of El Paso's LNG projects.
(Bryngelson, Tr. 6146).

Response to RFOF 3.251

As shown m CCRFF 3.95, Customers ofien lack sufficient mformation to determine whether
firme or priomg is sompetitive. Because i has apoess to perfest mformation, the FTC pan identsfy
antisompetive effests i the form of prioe moreaces.

Little weight should be given Mr. Bryngdson's testimony relating to the effects of the acquisition
on the LNG market. As described in CCRFF 3.246, Mr. Bryngelson has only two years experiencein
the LNG industry. Assuch, Mr. Bryngeson has no direct knowledge of PDM. (Bryngelson, Tr. 6233,
6249); (IX 22 a 51 (Bryngelson Dep.). Nor does he know about the pricing competition for LNG
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tanksin the U.S. prior to or after the acquisition. (Bryngelson, Tr. 6246-47). Because he prequalifed
LNG tank suppliers after February 2001, the time of the acquisition, he did not receive any pricing from
PDM for El Paso’'sLNG projectsin Mexico. (Bryngelson, Tr. 6247-48).

Moreover, Mr. Bryngelson testified that if the acquisition led to a5 percent increasein LNG
tank prices, Mr. Bryngelson would not view thisincrease “as a negetive impact.” Such anincreaseis
“not ahuge problem. And | don't know, I'd say 5 percent fals within norma fluctuations on pricing. .
" (Bryngdson, Tr. 6198). Mr. Bryngelson considers any LNG tank bid as competitive if iswithin 10-
15 percent of the lowest bid —“But if we saw somebody who was 20 percent higher or morein rough
numbers, that would make me step back. And if it redlly was any higher than 15 percent, it would
make me step back. But in the 10 to 15 percent range, that’s normal for any of these bids” JX 22 at
164 (Bryngelson Tr.).

For severd reasons, it is difficult, if not impossible, for Mr. Bryngelson and other buyersto
recognize an anti-competitive price increase in the LNG tank market. Firgt, as described in CCRF
3.247, Mr. Bryngel son testified that past pricing for LNG tanksis*not something that’s well known.”
(IJX 22 at 72-73, 139 (Bryngelson Dep.)). Second, because LNG tanks “have gotten chegper and
continue to get cheaper as people are more familiar with working with cryogenic materias,” prices have
gone down over time. (Bryngdson Tr 6215.). Thus, suppliers can increase their margins just by
keeping their pricing at the same level as past prices. See CCRFF 3.579.

3.252  Freeport LNG, currently developing an LNG import terminal in Freeport, Texas, is comfortable with the
optionsit currently has available for builders of field-erected LNG tanks for its project. (Eyermann, Tr. 6959-
60, 7019).

Response to RFOF 3.252

As shown m CCRFF 3.95, Customers ofien lack sufficient mformation to determine whether
firme or priomg is sompetitive. Because i has apoess to perfest mformation, the FTC pan identsfy
antisompetive effests i the form of prioe moreaces.

Little weight should be given to Respondents' finding that Mr. Eyermann “is comfortable” with
the options Freeport LNG has for building LNG tanks because it is vague.

Moreover, Mr. Eyermann’s assessment of competition in the U.S,, including the effects of the
acquisition, lack foundation because he has no past experience evauating LNG tank pricing or selecting
an LNG tank supplier. (Eyermann, Tr. 7025-7026, 7029). Mr. Eyermann’s employment relating to
LNG projects has been as a process engineer on the technica side rather than commercia side.
(Eyermann, Tr. 7031). Ontheinternational LNG projects that he worked on, Mr. Eyermann was not
involved in the selection of the supplier of the LNG tanks. (Eyermann, Tr. 7026-28). For example, on
Enron’s Dabhol LNG project, Mr. Eyermann was the resident engineering manager in Indiaand did not
review the bids from the tank suppliers (Eyermann, Tr. 6967, 7028).

Freeport LNG and its predecessor Cheniere Energy have never built an LNG facility before.
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(Eyermann, Tr. 7033). In his current position at Fregport LNG, asmall company with fifteen
employees, Mr. Eyermann has not obtained any bids or selected a supplier for the LNG tanks planned
for the Fregport, TX import termind. (Eyermann, Tr. 7029, 7036). Thistermind isin the early stages
of development. At thetime of tria, Fregport LNG had not yet filed for FERC approva of the
termind. (Eyermann, Tr. 6977). At the earliest, assuming timely FERC approval, Fregport LNG will
award a LNG tank contract in February 2004. (Eyermann, Tr. 6978).

Despite working in the LNG industry for 25 years, Mr. Eyermann has no direct experience
working with PDM, TKK, AT&V, Zachary, and Technigaz. Because heis not familiar with PDM’s
business or its past pricing for LNG tanks, he does not have any foundation for ng the pricing
effects of the acquigtion. (Eyermann, Tr. 7063-64.)

3.253  Nigel Carling, aformer Enron employee with extensive experience in the LNG industry, does not believe the
acquisition has adversely affected his ability to get a competitively priced LNG tank. (Carling, Tr. 4494).
Competition since the acquisition has increased as foreign competitors are now trying to break into the
United States market. (Carling, Tr. 4494). Mr. Carling believes thereis no reason to believe they cannot be
competitivein the United States. (Carling, Tr. 4495). These foreign competitors have excellent credentials
and they have been able to put together competitive pricing. (Carling, Tr. 4494). In Mr. Carling's view,
increased competition means prices will decrease. (Carling, Tr. 4495).

Response to RFOF 3.253

As chown i CCRFF 3.95, Customers offen lack sufficient mformation to determine whether
firme or prioing is competitive. Beoause ¢ has asoess to perfeot mformation, the FTC pan identsfy
antinompetitive effects m the form of prioe moreases.

Although Mr. Carling testified that the acquisition has not adversdy affected his ability to get a
competitively priced LNG tank, he has never seen pricing for U.S. LNG projects. Mr. Carling testified
that he has no knowledge of how competitive Skanska and other offshore LNG tanks suppliers were
compared to CB& 1 and PDM on U.S. projects. (Carling Tr., 4514, 4518-19). Mr. Carling was not
familiar with past pricing or bid contests for U.S. LNG tank projects. (Carling Tr., 4513-14, 4517-
18).

3254  Likewise, CMS, which isadding an LNG tank to its existing Lake Charles, Louisiana facility, does not
believeit islikely that prices for LNG tanksin the United States will increase as aresult of the merger
between CB&I1 and PDM. (J. Kelly, Tr. 6263-64). CMS believes the LNG market will remain competitive. (J.
Kelly, Tr. 6263-64.)

Response to RFOF 3.254

As shown in CCRFF 3.95, Customers often lack sufficient informeation to determine whether
firmsor pricing is competitive. Because it has access to perfect information, the FTC can identify
anticomptitive effects in the form of price increases.

Mr. Kely’ s testimony indicates that he does not have enough knowledge of the foreign
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firmsbidding on U.S. projects to comment intdligently on their ability to compete against CB& |
inthe U.S. For example, in response to a question about the capabilities of the foreign firmsto
subcontract work in the U.S., Mr. Kelly responded [

] (X 26at
23-24 (J. Kelly Dep.); see also (IX 26 at 59-60 (J. Kelly Dep.) (Mr. Kelly haslittle or no
knowledge of AT&V, Zachary, TKK, Daewoo).

Little weight should be given to Mr. Kdly' s tesimony regarding competitive effects from
the acquisition and pricing in the LNG market because he has limited experience procuring LNG
tanks. Hedid not work at CM S at the time the LNG tanks at its Lake Charles import terminal
were built in the late 1970's. (J. Kdly, Tr. 6256-57). [

(X 26 at 10-11, 15(] D, in camera).

[
] (X 26a12-14 (] 1)). Mr. Kdly’stestimony reating to this pricing

supports Complaint counsd’ s position that foreign suppliers such as Skanska will not be able to
congrain CB&I’s pricing at pre-acquigition levels. [

] (X 26at 14-15 ([ D,
in camera).

The fact that CM S decided to sole-source its expansion project with CB& | indicates that
CB&I isCMS sfirgt choice tank supplier. Thisis congstent with Complaint counsel’ s theory that
CB& I and PDM were the first and second choices of LNG tank customersinthe U.S. See, CCFF
204-217.

3.255  British Petroleum, currently deciding between sole-sourcing and competitively bidding three potential LNG
projects, believes that the current level of competition will provide afair and reasonable price. (Sawchuck,
Tr. 6066). MLGW has seen no evidence to date that CB&| has the ability to control a market as aresult of
the Acquisition. (Hall, Tr. 1858-59). It is possible that there may be more competition for LNG tanksin the
U.S. today as compared to 1994-1995. (Hall, Tr. 1860-61).

Response to RFOF 3.255

As chown i CCRFF 3.95, Customers ofien lack sufficient mformation to determine whether
firme or prioing is competitive. Beoause ¢ has asoess to perfeot mformation, the FTC pan identsfy
antinompetitive effects m the form of prioe moreases.

Respondents' finding isincorrect with respect to Mr. Sawchuck’ s testimony on page 6066.
The testimony on that page did not relate a dl to Respondents' finding.

Moreover, a trid, about four months after Mr. Sawchuck’ s deposition, Mr. Glenn testified that
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British Petroleum decided to sole-source its three planned LNG termind projects with CB&I.
(Glenn, Tr. 4180). Asdescribed in CCRFF 3.243, the preponderance of the evidence shows that
sole-sourcing LNG projects increases costs as compared to competitive procurements.
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As described in CCRFF 3.245, Mr. Sawchuck’s testimony on competition in the U.S. LNG
tank market at his deposition was unrdiable and biased.

Althoughin 2002, [ ] obtained budget pricing from CB&I for anew LNG tank for
[ ], he did not obtain competitive pricing for comparison from any
foreign suppliers because he does not consider the pricing from foreign suppliersto be reliable.
(RX 732 at CBI 071499-500, in camera); (Hall, Tr. 1825, 1827-28).

C. THE ABSENCE OF POST-ACQUISITION COMPETITION
DEMONSTRATESCB&I'SACQUISITION OF PDM EC DID
SUBSTANTIALLY LESSEN COMPETITION

3.260 Dynegy chose to specify full containment LNG tanks to be built at the Hackberry facility because full
containment tanks are more secure and will meet the requirements of the air dispersion modeling, which
suggests the use of full containment tanks, due to the relatively small size of Dynegy's property. (Puckett,
Tr. 4541-42). Given the amount of land at the Hackberry site, Dynegy does not believe it would be allowed
to build single containment tanks. (Puckett, Tr. 4585). Additionally, due to terrorist concerns, more secure
tanks are desirable. (Puckett, Tr. 4586-87).

Response to RFOF 3.260

Respondents' finding is mideading to the extent that it suggests that customers prefer full
containment tanks. It is unclear the extent to which future LNG tank ownerswill build full-
containment tanks, in addition to single-containment tanks. LNG tank owners will specify what
type of LNG tank to build based upon what FERC decides is necessary for any given location.

( ], Tr. 697-98, 727-28, in camera; Bryngelson, Tr. 6133). Respondents presented no
evidence from FERC that thereisa“trend” toward full-containment LNG tanks in the United
States.

Given achoice, customers will seek the lowest-cost LNG tank to build. (I1zzo, Tr. 6523; Kdly,
Tr. 6260, 6274-75).

Complaint Counsel agrees that Dynegy chose to specify full containment tanks. Dynegy’s
efforts to get CB& I to bid on the project, including offers to create specid bidding procedures for
CB&I (Puckett, Tr. 4578; CX 518 at CBI 019777-HOU)), demonstrates that Dynegy believes CB& |
can congtruct full containment tanks as effectively and economicdly, if not more, as any foreign LNG
tank supplier; otherwise, Dynegy would not have gone out of its way for CB&I.

3.263  Dynegy began its process by selecting an EPC contractor for the facility. (Puckett, Tr. 4543-44). After asix
week, world-wide, search, Dynegy ultimately selected Skanska/Whessoe as EPC contractor for the
Hackberry LNG project over CB& | and several other bidders. (Puckett, Tr. 4545, 4547). While conducting
the search, Dynegy first reviewed all the contractorsit felt had adequate experience and capabilities to do
the project. (Puckett, Tr. 4544-45). Along with a contractor's capabilities, Dynegy also considered the size
of the projects the contractors had typically constructed. (Puckett, Tr. 4545).
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Response to RFOF 3.263

Respondents mideadingly state that Dynegy selected Skanska/\Whessoe as EPC contractor
“over CB&I1.” Simply put, CB&I took itsdlf out of the running.

Dynegy included CB&1 on alist of progpective candidates to competitively bid for the FEED
sudy, but CB&| “eected at that time to remove [its] name from congderation for performing the
FEED study.” (CX 518 a CBI 019777-HOU; see also Glenn, Tr. 4244 (Glenn confirmed that CB& |
elected not to participate in the FEED study proposa becauseit did not want to send its facility
information on the tanks for othersto evauate)).

CB& I refused to bid on the EPC portion of the project if it could not congtruct the facility on a
turnkey basis, i.e., be the entity that would perform the EPC function, including sdecting the LNG tank
supplier, and the entity that would build the facility portion of the project. (Glenn, Tr. 4242; Puckett,
Tr. 4570). CB& | wanted to be the turnkey EPC contractor because “[t]jurnkey, design build projects
typicdly return higher margins than stand aone storage tank projects.” (CX 660 a PDM-
HOUO005013; Scorsone, Tr. 2812-13; see CX 431 at 46 (Glenn, Dep.)).

CB&I’s demands were at total odds with Dynegy’ s gods. Dynegy chose to “break the project
up into pieces” rather than let one firm handle al phases of the project on aturnkey basis. (Puckett,
Tr. 4543-44). CCFF 843. Dynegy separated the LNG tank contract from the EPC contract and
sought competitive bidding for the LNG tanks. (Puckett, Tr. 4544). Dynegy’s project manager
explained that Dynegy chose to competitively bid the LNG tanks because “ experience has shown us
that when we can competitively bid a project...we will typicaly get what we think will be the best
vaue” (Id. a 4571). Dynegy informed CB&I1 “We till believe, aswe discussed during our selection
of the EPC firm for providing the FEED portion of our project, that competitive bidding the [LNG]
tanks will provide Dynegy with the best economics” (CX 139 a CBI 019777-HOU). Dynegy
“wanted to maintain competition on the [LNG] tanks, because they’re such a big cost component of the
project” (Price, Tr. 609-10).

Dynegy informed CB& | that it was dropped from congderation on the EPC contract. Dynegy
reasoned that CB& 1 could not be expected to “provide a competitive price for the LNG tank, given
that this scope would be salf-performed by CB&1.” (CX 516 at CBI 019867-HOU). As Dynegy
recounted to CB&I: “Y ou dected at that time to remove your name from congideration for performing
the FEED study. Y ou indicated that you were not interested in participating in the termind portion of
the project if we were going to competitively bid the LNG tanks.” (CX 139 at CBI 019777-HOU).
Mr. Glenn confirmed that if CB& | became the EPC contractor, it would not alow competitive bidding
of the LNG tanks. (Glenn, Tr. 4242).

Dynegy chose Skanska, who would work with Black & Veatch, to perform the EPC portion of
the project. (Puckett, Tr. 4547-48; CX 138 at CBI 019913). Skanskawas chosen becauseit agreed
to Dynegy’s condition that the LNG tank supplier be sdlected from a competitive bidding process open
to multiple suppliers, not just itsalf. (CX 138 at CBI 019913-HOU).
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3.265 Dynegy told al the parties up-front that it planned to bid the LNG tank portion of the project separately.
(Puckett, Tr. 4550).

Response to RFOF 3.265

Complaint Counsdl agrees that Dynegy told CB& I “up-front” that it planned to bid the LNG
tank portion separately. Dynegy wanted the tank portion of the project bid separately from the EPC
contract because “of our interest in not having additional fees or handling fees put on top of the costs of
those” (Puckett, Tr. 4550). CB&I choseto ignore Dynegy’ singtructions and attempted to impose its
own structure whereby it would serve as the EPC contractor and supply the LNG tank. (Puckett, Tr.
4558).

3.269  During CB&I'sinterview, CB&| indicated that it wanted to do the entire project, including the tanks and the
terminal, on aturnkey basis. (Puckett, Tr. 4558). CB&| felt that it could give Dynegy afaster and less
expensive result by doing the entire project. (Puckett, Tr. 4558).

Response to RFOF 3.269

Complaint Counsel agreesthat CB& 1 “wanted to do the entire project, including the tanks and
the termind, on aturnkey bads.”

3270 CB&I ultimately submitted a proposal to become Dynegy's EPC contractor. (Glenn, Tr. 4128-29). Dynegy
rejected this approach and disqualified CB& | as a bidder for the EPC portion of the job. (Puckett, Tr. 4558;
Glenn, Tr. 4410).

Response to RFOF 3.270

Respondents did not submit a“proposa” to become Dynegy’ s EPC contractor. Instead, CB& |
refused to bid. Respondents cite Mr. Glenn’ s testimony, but it is not corroborated by any document
reflecting a detailed “proposd” from CB&I to Dynegy.

CB&I may have “offer[ed] to come in and provide afull EPC turnkey solution” to Dynegy (CX
139 at CBI 019777-HOU), but on February 11, 2002, CB& | wrote Dynegy that CB& | “ respectfully
declineto bid in this situation” (CX 517 at CBI 019784-HOU), and then on February 12, CB& |
acknowledged to Dynegy that “we do not intend to bid [because of] interna company decison —
project as structured does not fit our corporate strategy” and returned Dynegy’ s bidding documents
(CX 139 at CBI 019779-HOU).

Respondents mideadingly state that Dynegy “disqudified CB& | as a bidder for the EPC
portion of the job.” The reason Dynegy did not select CB& | was not because of issues with CB&1's
capabilities to serve as an EPC, but rather because CB& | refused to abide by the contracting structure
Dynegy wanted. Dynegy’s point person on the project, William Puckett, understood CBI’ s position to
be that CB&I was “not interested in participating in the termina portion of the project if [ ]
going to competitively bid the LNG tanks.” (CX 518 a
CBI 019777-HOU; Puckett, Tr. 4558; CX 1528 at CBI 071381, in camera (*[CB&]]...would not
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comptitively bid the LNG tanks’)). Acceding to CB&I’s ultimatum would have denied Dynegy the
fruits of competitive bidding — lower LNG tank prices. Dynegy informed CB&| that it was dropped
from consideration on the EPC contract because CB& | could not be expected to “provide a
competitive price for the LNG tank, given that this scope would be sdf-performed by CB&1.” (CX
516 at CBI 019867-HOU).

3.273  During the EPC search, Skanska/Whessoe and Black & Veatch essentially presented themselves as ateam.
(Puckett, Tr. 4579). Black & Veatch ended up partnering with Skanska on the EPC contract. (Price, Tr. 600).
Black & Veatch was responsible for evaluating the LNG tank bids taking charge of a number of engineering
parts of the project. (Puckett, Tr. 4548; Glenn, Tr. 4130).

Response to RFOF 3.273

Thisfinding isincomplete. Black & Vestch is asubcontractor to Skanska/\Whessoe (Puckett,
Tr. 4579), but Black & Vesatch aso has strong independent ties directly to Dynegy. In sdecting the
LNG tank supplier, Dynegy assgned Black & Veatch the role of evauating the bids — without
involvement by Skanska/\Whessoe — and “reporting directly” to Dynegy. (Puckett, Tr. 4575). Black &
Veatch handled the evauations out of its Kansas City office, while Skanska was located near Dynegy.
(Puckett, Tr. 4575-76). Dynegy believed Black & Veatch “had every reason to do exactly what we
asked for because Black & Veatch was aso amagjor contractor to us on the power side of our
business. Sothey [Black & Veatch] had quite a rdationship with Dynegy that they had no desire to do
anything that would cause that to be put in jeopardy.” (Puckett, Tr. 4576).

3.274  Todevelop the budget for the Hackberry facility, Black & Veatch obtained a budget price for the LNG tanks
from Whessoe. (Price, Tr. 601-02). Whessoe's budget price estimated the cost of an LNG tank at $55
million. (Price, Tr. 602-03). Black & Vetch did not request budget pricing from CB& | because it was already
working with Skanska; it was natural to ask Skanskafor pricing. (Price, Tr. 603-04).

Response to RFOF 3.274

Complaint Counsel agreesthat Brian Price of Black & Veatch, the witness cited by
Respondentsin support of this finding, had knowledge that Whessoe' s budget price for each LNG tank
was $55 million.

3.278  Asaresult of the interviews and documents, Dynegy was satisfied that each of the four firms could
construct the three LNG tanks as part of the Hackberry project. (Puckett, Tr. 4554).

Response to RFOF 3.278

Complaint Counsdl agreesthat Dynegy was satisfied that CB& | could congtruct full
containment tanks as wdll asthe three foreign firms.

With respect to the TKK, Technigaz and Skanska/\Whessoe, timdly, likdly and sufficient entry is

not established just because Dynegy was “ satisfed” that the three foreign firms “could congtruct” an
LNG tank. Respondents do not cite any evidence that Skanskal\Whessoe, TKK, or Technigaz will
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likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.
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Moreover, as shown in CCRFF 3.583 and 3.584, Mr. Puckett has no experience in procuring
an LNG tank.

3.279  Dynegy is satisfied that Skanska/\Whessoe, Technigaz/Zachry, and TKK/AT&V dll have the reputation
necessary to construct the Hackberry LNG tanks. (Puckett, Tr. 4557).

Response to RFOF 3.279

For the same reasons discussed in Complaint Counsdl’ s Response to RFOF 3.278, Dynegy’s
“setidfaction” with aforeign firm’s*reputation” does not imply that entry is sufficient to restore the
compstition to pre-merger levelswould be timely or likely.

Moreover, as shown in CCRFF 3.583 and 3.584, Mr. Puckett has no experience in procuring
an LNG tank.

3.280 Dynegy believes that Skanska/\Whessoe, Technigaz/Zachry, and TKK/AT&V are al capable of doing the
necessary fabrication and field erection work on the Hackberry LNG tanks. (Puckett, Tr. 4557-58).

Response to RFOF 3.280

For the same reasons discussed in Complaint Counsdl’ s Response to RFOF 3.278, Dynegy’s
“beief” aout aforeign firm’s* cgpability” says nothing about the likelihood thet the foreign firm will
timely and sufficiently enter to restore competition to pre-merger levels.

Moreover, as shown in CCRFF 3.583 and 3.584, Mr. Puckett has no experience in procuring
an LNG tank.

3.281  Dynegy believes that Skanska/\Whessoe, Technigaz/Zachry, and TKK/AT&V will all be able to manage the
actual construction of the LNG tanks for the Hackberry facility. (Puckett, Tr. 4558).

Response to RFOF 3.281

For the same reasons discussed in Complaint Counsdl’ s Response to RFOF 3.278, Dynegy’s
“beief” about aforeign firm's “ability” says nothing about the likelihood thet the foreign firm will timely
and sufficiently enter to restore competition to pre-merger levels.

Moreover, as shown in CCRFF 3.583 and 3.584, Mr. Puckett has no experience in procuring
an LNG tank.

3.284  Although Daewoo was not on Dynegy's original list, Daewoo approached Dynegy just after Dynegy
released the specifications to the bidders. (Puckett, Tr. 4553). Daewoo appeared capable of constructing
the LNG tanks, but Dynegy chose not to include it in the bidding process because Dynegy did not want
too many bidders bidding on the Hackberry project. (Puckett, Tr. 4553).

Response to RFOF 3.284
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For the reasons discussed in Complaint Counsd’ s Response to RFOF 3.204, the appearance
of a capability to congruct an LNG tank does not condtitute likely, timely and sufficient entry. Dynegy
did not award a contract to Daewoo, and therefore, the Dynegy example is one of failed entry.

3.288  All three of the bids Dynegy received met its technical expectations and were within Dynegy's expected
pricerange. (Puckett, Tr. 4557). Dynegy's consultants are studying the LNG tank bids it received. (Puckett,
Tr. 4557).

Response to RFOF 3.288

Respondents mideadingly state that the prices submitted by SkanskalWhessoe, TKK and
Technigaz “were within Dynegy’ s expected price range.” The prices submitted by the foreign firms may
have been in the “ expected price range,” but had CB&| bid, Dynegy would have received alower
price than the “ expected price range.”

Dynegy obtained budget pricing for the LNG tanks only from Whessoe. (Price, Tr. 602-603).
Whessoe's budget price estimated the cost of an LNG tank at $55 million. (Price, Tr. 602-03) This
amount reflected the “business risks’ Whessoe faced initsfirst project in the United States. (Price, Tr.
608-09). Dynegy used Whessoe' s budget price to determine how much to budget for the tanks and to
determine the expected range for tank bids on the Hackberry project. (Price, Tr. 602). Therefore,
Dynegy’ s statement that the three foreign firms' price quotes for the LNG tanks were within the
“expected price range’ of $55 million for each tank, is ambiguous.

As shown in CCRFF 3.75, a comparison of Whessoe's LNG tank price before the acquisition
with Whessoe' s price for an identical tank post-acquisition shows that Whessoe has increased its prices
inexcessof [ ]; that Dynegy is paying amuch higher price to foreign firms then it would have paid if
CB& I and PDM had competed for the Hackberry project; and that other firms in the market have also
begun to increase prices to keep up with CB& I's post-acquisition price increases.

However, the price Dynegy could have received had CB& | submitted a price quote would
have been lower than these foreign firms. Dynegy and CB& | each observed that Dynegy does |

] (CX 1528 at CBI 071381 in camera; CX 138 at CBI 019913-HOU in
camera). Accordingly, Dynegy relied on Black & Vegich, an engineering firm with extensve
experience in the LNG industry, to advise Dynegy on the LNG tank bids. (CX 1528 at CBI 071381
in camera). One of the consultants Dynegy is relying on is Mr. Price of Black & Veatch. (Price, Tr.
624). Mr. Price was involved in the bidding for the Memphis project in 1994 and has first-hand
knowledge about the higher prices of foreign suppliers. There, Black & Veatch partnered with TKK
againgt CBI, PDM and Lotepro/Whessoe. TKK’sLNG tank price was at least 43% higher, and
Whessoe' s price was at least 59% higher than CB& I's and PDM’ s tank prices. CCFF 999.

As advisor to Dynegy, Mr. Price testified that “we had concernsthat if we do not have a

domestic tank price for that project that the prices that the client would receive for those tanks would
be higher.” (Price, Tr. 622). Mr. Price added that “we' d prefer the domestic supplier because they
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have done work in the United States, know the — know the lay of the land, if you will, in the U.S. and
are, in our opinion, better able to quantify that and price accordingly...We would expect the domestic
supplier to have alower cogt, alower — I’'m sorry —alower price on thetank.” (Price, Tr. 590).

3.289  Gerad Glenn perceived Skanska/Whessoe, TKK/AT&V, and Technigaz/Zachry as competitors for the
Hackberry LNG tanks. (Glenn, Tr. 4094-95, 4097-98) (state of mind evidence).

Response to RFOF 3.289

CB&I's“date of mind” about Skanska/Whessoe, TKK/AT&V and Technigaz/Zachry isjust
that and nothing more; the cited testimony was not offered or admitted for the truth of the matter
asserted therein.

Mr. Glenn’s testimony is uncorroborated by any other evidence. Michad Mileswas CB&1's
sdes representative to Dynegy and the CB& I individud identified in the correspondence between
CB&I and Dynegy, but CB& | never called Mr. Miles to testify and “corroborate’ Mr. Glenn's

testimony.

Moreover, CB&I’s purported “ state of mind” about Skanska/\Whessoe and other competitors
iscompletely at odds with what CB& | tells the public in its SEC filings and conference cdls, its
employees in meetings and internal documents and customersiin its price quotes. Complaint Counsd’s
Response to RFOF 3.95 explainsin grester detail the inaccuracies and incompleteness of this finding.

Moreover, Respondents have not presented one single business record demondtrating that
CB&I’ s purported “sate of mind” was negatively impacted by the presence of these foreign firmson
the Dynegy project. As Respondents point out in RFOF 3.262, the dollar vaue for the entire Dynegy
project is between $550 to $700 million. If Respondents truly perceived Skanska/\Whessoe,
TKK/AT&V and Technigaz/Zachry as“ competitors,” on aproject of this magnitude one would expect
interna e-mails, memos and other business records discussing the need to reduce prices, “sharpen
pencils’ or smilar aggressive business drategies in order to win the project. However, the only
business recordsin evidence relate to CB& I’ singstence that Dynegy accept CB&I’'s demands that it
serve as the turnkey EPC contractor and the LNG tank supplier. (CX 516; 517; 518; 138; 139).
These documents hardly portray afirm with a“sate of mind” threatened by foreign competitors.

Asexplained in Complaint Counsdl’ s Response to RFOF 3.95, Mr. Scorsone spearheaded the
merger planning documents that discussed how CB& 1 would “ creete barriers to entry” and use its
“pricing advantage’ to prevent foreign entry; he also gpproved the price increases on the Cove Point
project and others. Mr. Glenn approved the SEC statements that described CB& 1’ s * competitive
advantages’ in the United States and the absence of competition post-merger that had previoudy
eroded CB& I’ s profitability; he also gave the October 31, 2002 conference call that touted CB&1's
higher margins, improved business progpects and ability to win every project.

3.292 TKK and AT&V both played a part in preparing the Dynegy LNG tank bid. (Cutts, Tr. 2470). AT&V
projects that its combined margin and contingency for the Dynegy project is approximately ten percent.
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(Cuitts, Tr. 2357).

Response to RFOF 3.292

Timdly, likely and sufficient entry is not established just because TKK and AT&V prepared a
bid to Dynegy. Respondents do not cite any evidence that TKK and AT&V will likely enter the United
States LNG market in atimely and sufficient manner to restrain CB& I’ s prices a the same level as
PDM did before the merger.

3295 [
1(  1,Tr.1684-85). [
1( 1,7Tr.1685). [
1(  1,7Tr.1630). [
1 1,Tr1632).
Response to RFOF 3.295
Timely, likely and sufficient entry is not established just because [ ] prepared a

bid to Dynegy. Respondents do not cite any evidence that | ] will likely enter the

United States LNG market in atimely and sufficient manner to restrain CB& I’ s prices a the
same level as PDM did before the merger.

3206 |
1. (I ], Tr. 1693; Seealso RX 45, at ZCCO00059). [
1aC 1T
1694; See also RX 43, at ZCC000005). [
1 ( ], Tr. 1694; See also RX 43, at ZCC000005).
Response to RFOF 3.296

For the reasons discussed in Complaint Counsals's Response to RFOF 3.295, this finding does
not satisfy Respondents' burden of proving that entry will be likely, timey and sufficient.

3297 CB&l wasalso offered the opportunity to bid on the LNG tank portion of the Hackberry project. (Glenn, Tr.
4133). Aspart of the bid procedure, Dynegy required CB&| to submit its drawings, technical information
and afirm priceto Black & Veatch, acompetitor. (Glenn, Tr. 4130). Besides sending CB&I an inquiry
package, Black & Veatch did not make any efforts to encourage CB& | to submit atank-only bid. (Price, Tr.
619).

Response to RFOF 3.297
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Thisfinding isincomplete and mideading. Having refused to submit price quotes on Dynegy’s
terms for the EPC portion of the project, CB&I continued the same strategy for the LNG tank portion
of the project. Dynegy went out of its way to try to get CB& | to quote prices for the LNG tanks.
Dynegy recognized that LNG tank suppliers would have a concern submitting bids through
Skanska/Whessoe, and therefore established a procedure whereby CB& I and other LNG tank bidders
would submit their proposalsto Black & Vesatch rather than Skanska/\Whessoe. (Puckett, Tr. 4575
76). Black & Vestch would review the proposas out of its Kansas City office, while
Skanska/Whessoe would remain in Houston. (Puckett, Tr. 4575). Black & Veatch would report
directly to Dynegy and “do exactly what [Dynegy] asked” because “Black & Veatch “had no desire to
do anything that would cause [the relationship with Dynegy] to be put in jeopardy.” (Puckett, Tr.
4575).

Aswith the EPC portion of the project, CB& | again refused to quote a price to Dynegy for the
LNG tanks. (CX 517 a CBI 019784-HOU (* Therefore, we respectfully declineto bid in this
gtuation”)). Dynegy then offered to implement yet further specid procedures uniquely designed to
protect CB&I. CB& I suggested that if it submitted information to Black & Veatch, CB&1 was
concerned about “the information somehow getting to Skanska.” (Puckett, Tr. 4577-78). To further
dlay CB&I’s concern, on February 21, 2002, Dynegy advised CB&| that Black & Veatch would only
act asa“repogtory for the bids” and that Dynegy had “hired a separate third party that has extensive
experience in the LNG business to help Dynegy evauate the bids.” (CX 518 at CBI 019777-HOU).
Dynegy added that if CB&I “4ill have a concern, we would be happy to have you “directly submit the
bid to Ron Hand [a Dynegy employee] and we will not share the information with Black & Vesatch.
The evauation will be conducted grictly by Dynegy and our outside third party. Again, if this
methodology is not sufficient, then please let us know what would meet your needsto bid the LNG
tanks.” (CX 518 at CBI 019777-HOU).

Instead of bidding on the LNG tanks as Dynegy requested, CB& | offered to submit a“lump
sum, firm fixed price proposd for the total EPC scope of the projec.” (CX 517 at CBI 019784-
HOU). Dynegy declined because, “as we discussed during our selection of the EPC firm for providing
the FEED portion of our project, that competitive bidding the tanks will provide Dynegy with the best
economics.” (CX 518 at CBI 019777-HOU). Dynegy closed the letter by again inviting CB&I to bid
on the LNG tanks.

Sometime after the February 21, 2002 letter, CB&1's Mike Miles, a sales representative,
cdled to request if CB& 1 could still submit atank bid. Dynegy declined because “it was so late in the
bidding cyclein that we had received bids...I did not fed it would be fair to the other bidder.”

(Puckett, Tr. 4572). CB&I’sMr. Glenn then arranged a meeting with Dynegy’s CEO. Even after this
meeting, Mr. Puckett testified that CB& 1 neither “asked to or gpproached us about submitting alate
bid.” (Puckett, Tr. 4573-74). Thus, despite dl of Dynegy’s effortsto get CB&I to bid on the LNG
tanks, CB&| refused. CB&| did not “losg” Dynegy; it took itsdf out of the running.

There was no need for Black & Veatch to make any efforts “to encourage’ any firm to submit a
tank-only bid snce the inquiry package cdled for atank-only bid. Unlike CB&, the firmsthat did
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submit a tank-only bid understood the ingtructions and had no problem submitting bids to Black &
Vegich. (Puckett, Tr. 4577). It wasonly with CB&| that Dynegy experienced difficulty. Dynegy went
to the trouble of hiring yet another third-party to review the LNG tank bids and even offered to CB& |
the opportunity to submit its bid directly to a Dynegy employee. (CX 518 CBI 019777-HOU). The
reason Dynegy was eager to have CBI’ s bid was because of
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“concernsthat if we do not have a domestic tank price for that project that the prices that [Dynegy]
would receive for those tanks would be higher.” (Price, Tr. 622).

3.298  CB&I met with Dynegy and indicated that it was uncomfortable providing a bid given that the
Skanska/Black & Veatch group, a major competitor, was acting as the EPC contractor. (Puckett, Tr. 4574-75).
CB&| did not want Skanska to obtain its bidding information; CB&1 did not want a competitor to gain
accesstoits prices and designs. (Puckett, Tr. 4577-78).

Response to RFOF 3.298

As described in Complaint Counsdl’ s Response to RFOF 3.297, Dynegy developed specid
procedures to protect CB& I’ s interests and address its concerns.

3.301 CB&l ultimately decided not to submit atank-only bid because Black & Veatch, a company under contract
with Skanska/Whessoe, was evaluating the bids and Skanska/\Whessoe was abidder. (Glenn, Tr. 4411).
Given these circumstances, CB& | believed that its chance of being awarded the project was slim even if it
provided the lowest bid. (Glenn, Tr. 4411). Under these conditions, CB&| did not believe it would get afair
shake; bidding would be awaste of time and money. (Glenn, Tr. 4411).

Response to RFOF 3.301

Mr. Glenn’stestimony is at odds with the evidence. As described in Complaint Counsd’s
Response to RFOF 3.297, Dynegy devel oped specia procedures to protect CB& I sinterests and
addressits concerns, including hiring athird-party to review CB&I’s bid and to permit CB& I to submit
its bid directly to Dynegy rather than Black & Vesatch.

3.305 Gerald Glenn was not happy with Mr. Puckett's response and he personally phoned Dynegy's CEO, Chuck
Watson. (Glenn, Tr. 4137). Based on his conversation with Mr. Watson, Gerald Glenn believed Dynegy
was perfectly happy with the three bidsit received. (Glenn, Tr. 4137) (state of mind evidence). CB&I's
perception was that Dynegy believed it had everything it needed to proceed with the Hackberry project and
did not need CB&I's bid. (Glenn, Tr. 4137) (state of mind evidence).

Response to RFOF 3.305

CB&|I's Hf-sarving “ gate of mind” about Dynegy is just that and nothing more; the cited
testimony was not offered or admitted for the truth of the matter asserted therein.

3.306  Subsequently, CB&I did not submit atank-only bid to Dynegy. (Glenn, Tr. 4138; Puckett, Tr. 4573).

Response to RFOF 3.306

Complaint Counsdl agreesthat CB& I did not submit atank-only bid to Dynegy.

3307 [
1 1, 7Tr.4691). [
1@ 1,7r 1632).
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Response to RFOF 3.307

This finding further supports Complaint Counsd’ s proposed findings thet [
] are not likely to provide timely and sufficient entry to restrain CB&1’s market power.
CCFF 542-566 (in camera). Complaint Counsel established that prior to the merger, PDM was
CB&I’s closest competitor and served as the competitor that restrained CB& I’ s prices. CCFF 196-
250. Complaint Counsd further established that without PDM to restrain it, CB& I could
anticompetitively raise prices because foreign firms could not replace PDM as a competitive restraint at
pre-merger prices. CCFF 291-447.

Complaint Counsel established thet [ ] isnot likely to enter in atimely or
sufficient manner to replace PDM because, among other things, it has substantidly higher costs than
CB&I or PDM, as shown in the head-to-head price quotations on the Memphis,[ ] and CMS
projects. CCFF 530-541. Respondents finding showsthat [ ] are
higher priced than [ ] (in camera). Thus, dthough [ ]isnota
likdy entrant, [ ] are even more unlikdly entry candidates to replace PDM
because they are higher priced than | ]. CCFF 542-570. (in camera).

3.313  Dynegy is satisfied with the post-merger LNG pricing it has received for the Hackberry project. (Puckett, Tr.
4568-69, 4587-88).

Response to RFOF 3.313

Thisfinding isincomplete and mideading. Mr. Puckett testified that the bids from the foreign
firms“werein the expected pricerange.” (Puckett, Tr. 4557). Asdiscussed in Complaint Counsel’s
Response to RFOF 3.288, Dynegy’ s “ expected price range” was based on a budget price from
Whessoe that was higher than what a domestic firm such as CB&1 or PDM could have quoted, and
ultimately the prices that Dynegy will pay will be higher because CB& | refused to bid for the LNG
tanks.

As shown in CCRFF 3.75, a comparison of Whessoe's LNG tank price before the acquisition
with Whessoe' s price for an identical tank post-acquisition shows that Whessoe has increased its prices
inexcessof [ ]; that Dynegy is paying amuch higher price to foreign firms than it would have pad if
CB& | and PDM had competed for the Hackberry project; and that other firmsin the market have also
begun to increase prices to keep up with CB& I's post-acquisition price increases.

3.317 CB&l believesthat the Trinidad LNG facility supplies gasto the U.S. market. (Glenn, Tr. 4104-05) (state of
mind).

Response to RFOF 3.317
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CB&I's"“gate of mind” about Trinidad is just that and nothing more; the cited testimony was
not offered or admitted for the truth of the matter asserted therain.

The relevant geographic market in which to andyze this merger is the United States, not
Trinidad.

Mr. Glenn’'s “state of mind” about where the gas goes from Trinidad is uncorroborated and
irrdlevant. Moreover, thisfinding and dl of Respondents’ findings regarding the Trinidad project are
void of any citation to any ordinary business documents and pricing information. It appears that
CB&I’'s computerized pricing programs suddenly stopped working on the Trinidad project, emails
were shut down, notes were never taken, meetings and discussons were never held, and letters were
never written to or received from the customer. Based on Respondents’ reliance drictly on the
testimony of Messrs. Scorsone and Glenn, dl of the business was conducted by the two of them aone
and without any written material.

3.319  Whessoe constructed the first two LNG tanks for the Trinidad LNG facility. (Rapp, Tr. 1287; Glenn, Tr.
4139). Bechtel is satisfied that the tanks \Whessoe built are "well-constructed” and built to API standards.
(Rapp, Tr. 1332-33). Whessoe imported a supervisory staff, and trained local labor for the Trinidad project.
(Rapp, Tr. 1310).

Response to RFOF 3.319

As explained in Complaint Counsel’ s Response to RFOF 3.58, Whessoe performed poorly on
the Trinidad project and was not alowed to work on the third and fourth tanks. Bechtd is“reluctant”
to employ Whessoe in the future as aresult of the Trinidad experience. (Rapp, Tr. 1291).

3.325  CB&I recently submitted a bid, and competed against TKK, for afourth LNG tank at the Trinidad LNG
facility. (Scorsone, Tr. 4950). CB&I believesthat AT&V was involved with TKK's bid because TKK formed
ajoint venture with AT&V, and because AT&V has a connection in Trinidad. (Scorsone, Tr. 5224).

Response to RFOF 3.325

Mr. Scorsone' s salf-serving testimony is not corroborated by any evidence, including any
business documents.

3.327  Based on conversations with Bechtel, CB& | perceived that "[t]he price that TKK and ATV was awarded
was greater than 5 percent or more under the price that CB& | submitted for the project.” (Scorsone, Tr.
4950-52) (state of mind).

Response to RFOF 3.327

CB&I’'s“date of mind” about TKK/AT&V isjus that and nothing more; the cited testimony
was not offered or admitted for the truth of the matter asserted therein.

Mr. Scorsone’ s salf-serving testimony is not corroborated by any evidence, including any
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business documents.

3.328  CB&l initially bid the project with a 10% profit margin, anticipating that it would have to reduce its price
throughout the course of negotiations with Bechtel. (Scorsone, Tr. 4954).

Response to RFOF 3.328

Mr. Scorsone' s salf-serving testimony is not corroborated by any evidence, including any
business documents. CB& I did not present its bidding documents to confirm that it bid the project with
a"“10% profit margin” or any records showing that it anticipated reducing its price throughout
negotiations with Bechtd.

3.329 CB&I wastold that there was at |east a 5% price difference between its bid and TKK's bid. (Scorsone, Tr.
4954).

Response to RFOF 3.329

Mr. Scorsone' s self-serving testimony is uncorroborated by any evidence, including any
business documents.

3.330 CB&l cutitsinitia priceit offered to Bechtel for the Trinidad project. (Scorsone, Tr. 4953-54). CB&|
reduced its margin to a5% level. (Scorsone, Tr. 4954). CB&I's best and fina offer was five to six percent
higher than CB&I's contract price for the third LNG tank. (JX 11, at par. 11). CB&I did not have the lowest
bid. (Glenn, Tr. 4140).

Response to RFOF 3.330

Mr. Scorsone' s salf-serving testimony is not corroborated by any evidence, including any
business documents. Respondents have not produced any documents showing thet it “cut itsinitia
price,” “reduced its margin,” or any business record relating to the Trinidad project.

Thisfinding is dso incomplete with respect to CB&I'spricing. CB& I submitted a price on the
fourth tank that was 5-6% higher than the contract price of the third tank’s contract price, but this5-
6% price increase was “over and above additiond materids and other cost escadations’ for the fourth
tank versusthe third tank. (JX 11 92). In other words, CB&I’s price increase was grester than 5-
6%.

CB&I islikey to have increased its margin on the fourth tank by more than 5-6%. CB&I’s
actud cogs in performing the work on the fourth tank would be reduced as compared to its costs for
the third tank because its engineers, project manager, supervisors and foremen were familiar with
conditions at the Site and conditionsin Trinidad, CB& I had askilled LNG tank crew in place, and
CB&| had already trangported equipment to the site. (Harris, Tr. 7801-03). CB&I did not pass
through its cost savings in its price quote for the fourth tank, and if it had, CB& 1 would have been more
likely to have won the project. CCFF 698.
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3.331 CB&I believesthat TKK, through the course of negotiations, reduced its price to the point that there "was
greater than 5 percent between the prices’ CB&I and TKK offered. (Scorsone, Tr. 4954).

171



Response to RFOF 3.331

Mr. Scorsone' s salf-serving testimony is not corroborated by any evidence, including any
business documents. Respondents have not produced any documents showing itspriceor TKK’s
price or any “negotiations.”

3.332  CB&l believed that it had a competitive advantage over TKK for the Trinidad project. (Scorsone, Tr. 4954,
Glenn, Tr. 4140). CB&I was currently working on the site where the fourth tank would be constructed at the
time the bid was awarded to TKK/AT&V. (Scorsone, Tr. 4954). CB&I was already employing labor from
Trinidad at the time of the award. (Scorsone, Tr. 4954-55). CB&| has a good knowledge of local labor in
Trinidad based on working in Trinidad over the past 30 years. (Scorsone, Tr. 4955). CB&I hasagood
relationship with the local labor. (Scorsone, Tr. 4956). CB&I aso has good knowledge of the local
regulatory environment in Trinidad, and has good knowledge of the local subcontractors availablein
Trinidad. (Scorsone, Tr. 4956).

Response to RFOF 3.332

Complaint Counsel agreesthat CB&I’s knowledge of loca conditions and assetsin place
would have reduced its costs on the fourth tank compared to its price quote on the third tank. CB&
did not, however, pass through these cost savings to the customer on its price quote on the fourth tank,
which would have made it more likely that CB& 1 would have won the new project. CCFF 698.

Instead, CB& | chose to submit an offer that was 5-6% higher, * over and above additiona
materials and other cost escalations’ for the fourth tank. (JX 11 12) (emphasis supplied). As
demonstrated in Respondents pricing actions on the Cove Point project, Respondents can increase the
price to the customer by fattening “cost” items, such as“materials,” that they build into the price quote.
CCFF 805 (citing (CX 1160 at CBI/PDM-H 4007486-7487, in camera) (emphass supplied).

3.333  Despite dl the advantages CB& | perceived it had in Trinidad, it still cut the price of itsbid for the fourth
tank. (Scorsone, Tr. 4958). CB&| was surprised and upset that it lost future work at Trinidad. (Glenn, Tr.
4140).

Response to RFOF 3.333

Messrs. Scorsone' s and Glenn’ s self-serving testimony are uncorroborated. Respondents do
not cite any bidding documents showing what the origind price was and how much it was purportedly
“cut,” any documents reflective of CB&I’s“surprise’ or being “upset,” or why CB&I did not win the
project.

333% |
1 (1, Tr.4697).

1 ], Tr. 4698).
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Response to RFOF 3.335

“Regrets’ and hindsght do not condtitute likely, timely or sufficient entry.

3.336  Thepricing CB&I perceived that TKK/AT&V submitted in Trinidad has influenced CB&I's perception of
TKK/AT&V's ability to compete for U.S. LNG projects. (Scorsone, Tr. 4951-52) (state of mind). CB&|
perceives that TKK/AT&V is"avery serious competitor, that [is] highly focused . . . ." (Scorsone, Tr. 4953).

Response to RFOF 3.336

CB&I’'s“date of mind” about TKK/AT&V isjus that and nothing more; the cited testimony
was not offered or admitted for the truth of the matter asserted therein.

Mr. Scorsone' s testimony about CB&1's “ state of mind” is uncorroborated by Respondents
regular course of business documents. Moreover, as explained in Complaint Counsel’s Response to
RFOF 3.95, CB&I's purported “state of mind” about AT& V/TKK iscompletely at odds with what
CB&| tdlsthe publicin its SEC filings and conference cdls, its employees in meetings and internd
documents and its customersiin its price quotes.

As explained in Complaint Counsdl’ s Response to RFOF 3.95, Messrs. Glenn’s and
Scorsone' s testimony about CB& I’ s “state of mind” are uncorroborated by Respondents' regular
course of business documents and statements — many of which were authored or made by Mess's.
Glenn and Scorsone. Mr. Scorsone spearheaded the merger planning documents that discussed how
CB&I would “creste barriersto entry” and use its “pricing advantage’ to prevent foreign entry; he dso
approved the price increases on the Cove Point project and others. Mr. Glenn approved the SEC
satements that described CB& I’ s * competitive advantages’ in the United States and the absence of
competition post-merger that had previoudy eroded CB& I’ s profitability; he also gave the October 31,
2002 conference call that touted CB& I’ s higher margins, improved business prospects and ability to
win every project.

Moreover, CB& | has been sdlected by El Paso as the sole-source supplier for an LNG tank in
the Bahamas and Mexico, which dso goesto CB&I's “state of mind.” (Glenn, Tr. 4234).

3340 [
1 (1 Tr. 4693
Response to RFOF 3.340
Itisirrdevant that [ ] “contacted” Y ankee Gasto “expressitsinterest.”
Entry is not timdly, likely and sufficient just because ] “contacted” Y ankee
Gas.

3.341  Yankee Gas hired CHI Engineering ("CHI") to perform a preliminary engineering analysis to determine the
siting capabilities, budgetary costs and economic need for the Waterbury facility. (Andrukiewicz, Tr. 6444).
As part of its analysis, CHI sought information regarding the Waterbury LNG tank from several potential
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LNG tank constructors. (Andrukiewicz, Tr. 6445).

Response to RFOF 3.341

Thisfinding isincomplete. [ ] (X 30a25(
], in camera). [ ]

(1d.)

CHI no longer has a* contractud relationship” with Yankee Gas. (Andrukiewicz, Tr. 6459-
60). CHI has been replaced by SEA Consultants. (Id. at 6445). Yankee Gaswill “look to SEA to
provide us with the potentid builders of thisfacility.” (Id. at 6452).

3.342  CHI received responses and information from Skanska/\Whessoe, Technigaz and CB&I. (Andrukiewicz, Tr.
6445). Each of the three tank builders provided pricing information, for the Waterbury LNG tank, as part of
its submission. (Andrukiewicz, Tr. 6446).

Response to RFOF 3.342

Thisfinding isincomplete and mideading. CHI recelved responses from the three firms but
very little was done with the information. Mr. Andrukiewicz of Y ankee Gas tetified that CHI identified
who had provided information but did not “come out and say that thereisthislist of tank manufacturers
that can built thisfacility for you.” (Andrukiewicz, Tr. 6445).

Y ankee Gas has not determined that Skanska/\WWhessoe or Technigaz are qudified to bid.
Indeed, the * pre-qualification” process has not started. (Andrukiewicz, Tr. 6451). SEA Consultants,
the consultant that replaced CHI, will be responsible for evauating the potentia builders. (Id. at 6452).
At this point, Y ankee Gas has not “built the criteria by which we will evduate any particular contract
congtructor of any component of the plant.” (1d. at 6453).

3.343  InAugust 2001, CHI presented Y ankee Gas with a preliminary engineering report. (Andrukiewicz, Tr. 6444).
The report estimated the cost for the entire Waterbury facility in the $53 million range. (Andrukiewicz, Tr.
6461). The LNG tank itself would cost between $25 and $28 million. (Andrukiewicz, Tr. 6462). In addition to
providing its own cost estimate, CHI's report also contained the supporting pricing documentation
provided by Skanska/Whessoe, Technigaz and CB& 1. (Andrukiewicz, Tr. 6445).

Response to RFOF 3.343

Thisfinding is mideading and incomplete. Among the firms that supplied information, Mr.
Andrukiewicz has *no direct knowledge of who specifically —whose specific pricing [CHI] used in the
evauation of that cogt [the total cost of the facility with component breakdowns for mgjor aspects of
the plant].” (Andrukiewicz, Tr. 6446).

3.344  CHI'spreliminary report indicated that due to the size of the Waterbury site, Y ankee Gas would be required
to build adouble containment LNG tank. (Andrukiewicz, Tr. 6443). CHI'sreport proposed a double
containment tank, with a concrete roof, in which both the inner tank and outer tank would be made of
concrete. (Andrukiewicz, Tr. 6464-65). The concrete double containment tank cited in CHI's report was
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specifically related to the Skanska/Whessoe proposal. (Andrukiewicz, Tr. 6447).
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Response to RFOF 3.344

Respondents mideadingly suggest that Y ankee Gas has made a decision to pursue a double
containment tank. Mr. Andrukiewicz of Y ankee Gastedtified that Y ankee Gas has “made no
commitment on tank design.” (Andrukiewicz, Tr. 6464-65) (emphasis supplied). Mr. Andrukiewicz
wanted to clarify that dthough CHI’s preliminary report discussed the use of concrete, “that is not what
has to be specified [by Y ankee Gas] aslong asthe tank design that is ultimately proposed under the
premise of the CFR 193 and NFPA 59A requirements meets the siting requirements.”  (Id. at 6464).

Moreover, CHI, the consulting firm that prepared the preliminary engineering report, has been
replaced by another firm, SEA Consultants. (Andrukiewicz, Tr. 6445). SEA Consultantswill handle
the “plan to build the facility” and to assst in the evauation of the responses from LNG tank suppliers.
(Andrukiewicz, Tr. 6445).

3.345 CB&I believes Yankee Gas hasindicated a preference, based on discussions with the community and other
constituencies, for a double concrete wall full containment LNG tank. (Glenn, Tr. 4098, 4141) (state of mind).
CB&I aso basesits belief on Yankee Gas' submittal to the Connecticut Department of Public Utilities.
(Scorsone, Tr. 4988).

Response to RFOF 3.345

CB&I's“date of mind” about Y ankee Gasisjust that and nothing more; the cited testimony
was not offered or admitted for the truth of the matter asserted therein.

Messrs. Glenn's and Scorsone' s self-serving statements are uncorroborated by any evidence,
including business documents. Respondents do not cite any internal document reflecting CB&1's
purported “belief” that Y ankee Gas has a“preference’ to build a double containment tank.

An April 12, 2002 CB&I internal memo prepared by Eric Frey, the saes representative to
Y ankee Gas, describes the state of negotiations with Y ankee Gas, including the concrete tank issue,
and flatly contradicts Messrs. Glenn and Scorsone: “Due to the events of 9/11, and the fact that the
report from CHI indicated that a concrete inner tank was safer than a stedl inner tank, Y ankee Gas
decided not to approach the issue with the DPUC at that time. 'Y ankee Gas was beginning to redize
that concrete inner tanks were not common and not the norm and that more conventional designs using
sted as the product container were equally as safe (or safer) and probably less expensve. Yankee
Gasagreed to do their best to get the concreteinner tank requirement removed.” (CX 1507
at CBIl 059484) (emphasis supplied).

3.346  Concreteisamajor component of adouble concrete wall full containment LNG tank. (Glenn, Tr. 4141).
CB&I does not execute its own concrete work or possess a double concrete wall full containment LNG tank
design. (Glenn, Tr. 4141; Scorsone, Tr. 4989). CB&I knows of two companies with experience in this type of
construction: Technigaz and Skanska/Whessoe. (Glenn, Tr. 4141).
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Response to RFOF 3.346

Mess's. Glenn’s and Scorsone' s self-serving statements are uncorroborated and mideading.
CB&I knew that there was at least a possibility that Y ankee Gas might build a concrete wal tank, but
this did not stop CB& | from submitting price quotes to Y ankee Gas, nor did Y ankee Gas dismiss
CB&| because it “ does not execute its own concrete work” or possess the specific design. To the
contrary, CB& | has convinced Y ankee Gas to open direct didogues, and CB& | has devated itsdf to
one of two firms competing for the EPC portion of the contract: “Y ankee Gas requested that CB& |
submit a proposa for contracting for the facility directly to Y ankee Gas and requests a second meeting
with CB&I.” (CX 1507 at CBI 059484; see also CX 787 at CBI 065244, in camera ([

1)

3.357  Yankee Gaswould consider qualifying Skanska/\Whessoe, Technigaz, CB& | and CHI for the Waterbury
project. (Andrukiewicz, Tr. 6453-54). Y ankee Gas has not disqualified Skanska/\Whessoe, Technigaz, CB&l,
CHI or any other company from the pre-qualification process. (Andrukiewicz, Tr. 6452-53).

Response to RFOF 3.357

Thisfinding isincomplete and mideading. Y ankee Gas *has no experience building facilities of
this magnitude.” (Andrukiewicz, Tr. 6458). Yankee Gasislooking to SEA Consultants “to provide us
with the potentid builders of thisfacility.” (Id. at 6452). Y ankee Gas and SEA Consultants * have not
yet built the criteria by which we will evauate any particular contract constructor of any component of
the plant to thispoint intime.” (Id. a 6453). Thus, Yankee Gas refusd to disqudify any firm at this
early stage of the project says nothing about whether or not Y ankee Gas or SEA Consultants would
qudify, let done hire, any foreign LNG tank supplier.

Moreover, timely, likely and sufficient entry is not established just because Y ankee Gas “would
consder qudifying” aforeign firm or CHI or just because Y ankee Gas has not “disqudified” afirm.
Respondents do not cite any evidence that Skanska/\WWhessoe, Technigaz, CHI or any other firm will
likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.

3.359  Itisunclear whether CB& 1 will bid on the Y ankee Gas project if the design calls for a double concrete wall
full containment LNG tank. (Scorsone, Tr. 4989-90; Glenn, Tr. 4141).

Response to RFOF 3.359

Messrs. Scorsone' s and Glenn's self-serving statements are uncorroborated by any evidence,
including business documents. CB&I does not let alittle concrete get initsway of high margins.
Dynegy’ sinclination to congtruct full containment tanks did not prevent CB& I from trying to convince
Dynegy to combine the EPC portion of the project and the LNG tank supply into one package. Having
achieved at least a 50% chance of becoming the EPC contractor to Y ankee Gas, it seems unlikely that
CB& | would suddenly wak away from the project.
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3.360 CB&I believes Technigaz/Zachry and Skanska/Whessoe will be competitors for the Waterbury facility.
(Glenn, Tr. 4098). CB&I believes both companies will be strong competitors because they are the only two
companies with direct experience with, and a design for, double concrete full containment LNG tanks.
(Glenn, Tr. 4098). Preload licensed its double wall concrete design to Skanska/\Whessoe. (Scorsone, Tr.
4989).

Response to RFOF 3.360

Messrs. Glenn's and Scorsone's salf-serving testimony are uncorroborated by Respondents
regular course of business documents or any other evidence. Moreover, as explained in Complaint
Counsd’ s Response to RFOF 3.95, CB& I’ s purported beliefs about Skanska/\Whessoe and
Technigaz/Zachry are completdy a odds with what CB& | tells the public in its SEC filings and
conference cdls, its employees in meetings and interna documents and customers in its price quotes.
Indeed, the presence of Technigaz/Zachry and Skanska/\Whessoe in the picture did not stop CB& |
from submitting a price quote to Y ankee Gas that anticipatesa|[ ] margin, well above its pre-
merger levels. (RX 54 at CBI 026812-HOU, in camera; CX 421 at CBI 026843-HOU,; [ ],
Tr. 5317, in camera).

336l | 1@ ], Tr. 4685).
[
1 1,Tr.4693). [
1 (1 Tr. 4693, 4752). |
1 (1, Tr.4693).
Response to RFOF 3.361

Timdy, likdy and sufficient entry is not established just because [
]. Respondents do not cite any evidence that [ ] or any other firm
will likely enter the United States LNG market in atimely and sufficient manner to restrain
CB&I’s pricesto the same level as PDM did before the merger. Moreover, as shown in CCRFF
3.345, Y ankee Gas has promised CB& | that they will “do their best to get the concrete inner tank
requirement removed,” a statement that directly contradicts [ ] belief that [
] (CX 1507 at CBI 059484) (emphasis supplied).

3.363  El Paso's non-regulated businessis devel oping three land-based terminals in North Americawhich will

require LNG tanks: (1) the Rosarito terminal in Baja California, Mexico; (2) the Altamiraterminal in Altamira,
Mexico; and (3) the Bahamas terminal on the Grand Bahamas Island. (Bryngelson, Tr. 6122-23). El Paso has
partnered with Shell for the Altamira project. (Scorsone, Tr. 4992; Bryngelson, Tr. 6168-69).

Response to RFOF 3.363

El Paso is currently negotiating sole-source contract terms with CB&I for the Bahamas and
Altamira, Mexico projects, aswdll asthe El Paso project in Elbaldand. (Glenn, Tr. 4234).

Moreover, the relevant geographic market in which to andyze this merger is the United States,

178



not Mexico or the Bahamas.

3365 TheAltamiraterminal will have three LNG tanks, each with a capacity of 150,000 cubic meters. (Bryngelson,
Tr. 6123). [ |
( ], Tr. 4695). [
1 ], Tr. 4695).

Response to RFOF 3.365

Thisfinding isincomplete and mideading. Although [

] (L 1, Tr.1653-54, in camera). |

1 ( ], Tr. 1652-53, in camera). CCFF 553. [ ]
a0 chose not to bid against CB& | on Enron’s project in the Bahamas for similar reasons. (See
[ ], Tr. 1659, incamera; [ ], Tr. 4749, in camera). CCFF 554.

3.370  El Paso's pre-qualification list of LNG tank builders varies depending on who it partners with for a specific
job. (Bryngelson, Tr. 6126). El Paso's genera list of contractorsthat it considers for projects includes TKK,
MHI, CB&I, TKK, Technigaz, Skanska, and IHI. (Bryngelson, Tr. 6126).

Response to RFOF 3.370

Thisfinding isincomplete and mideading. Mr. Bryngelson of El Paso tedtified that El Paso has
alig of contractors but “I wouldn’t say they’re prequadified for any job...we prequaify them on ajob-
by-job basis” (Bryngelson, Tr. 6127).

Moreover, placement on El Paso'sligt isof limited value. Mr. Bryngelson has “never spoken to
asngle employee of Technigaz directly” or anyone from TKK, MHI, Skanska or Entrepose about their
ability to qualify to build LNG tanks in the United States. (Bryngelson, Tr. 6240-42).

3.371  For the Rosarito terminal, El Paso pre-qualified TKK, MHI, CB&I, Entrepose (which is owned by Tractebel)
and Technigaz. (Bryngelson, Tr. 6125-26). Each of the companies on the pre-qualification list for the
Rosarito job have sufficient financial stability that satisfy El Paso's requirements and are technically capable
of building LNG tanks. (Bryngelson, Tr. 6128-29).

Response to RFOF 3.371

Respondents' finding isirrdevant because the Rosarito termind will not be congtructed in the
relevant geographic market.
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Moreover, Mr. Bryngelson has no basis to spesk about the congtruction of an LNG tank in the
United States since he has only been working on LNG projects for about two years, dl of which have
been on projects outside the United States. (Bryngelson, Tr. 6122-23, 6201, 6228-9). Moreover,
Mr. Bryngelson has “ never spoken to a single employee of Technigaz directly” or anyone from TKK,
MHI, Skanska or Entrepose about their ability to qualify to build LNG tanks in the United States.
(Bryngelson, Tr. 6240-42).

Timdly, likdy and sufficient entry is not established just because El Paso “pre-qudifies’ afirm.
Respondents do not cite any evidence that TKK, MHI, Entrepose and Technigaz or any other firm will
likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.

3.372  CB&l believesthat El Paso will solicit bids from Skanska/Whessoe, TKK, MHI, IHI, and Technigaz/Zachry
for the Rosarito (Baja California) project. (Scorsone, Tr. 4992-93) (state of mind evidence); (Glenn, Tr. 4146)
(state of mind).

Response to RFOF 3.372

CB&I's"gate of mind” about El Paso and these foreign firmsis just that and nothing more; the
cited testimony was not offered or admitted for the truth of the matter asserted therein.

Messrs. Glenn's and Scorsone' s salf-serving testimony are uncorroborated by Respondents
regular course of business documents or any other evidence. Moreover, as explained in Complaint
Counsdl’ s Response to RFOF 3.95, CB& I’ s purported beliefs about Skanska/Whessoe, TKK, MHI,
IHI and Technigaz/Zachry are completely at odds with what CB& | tdlls the public inits SEC filings and
conference cdls, its employeesin meetings and internd documents and customersiin its price quotes.

3.373  Each of the companies on the Rosarito list submitted bids, and "they're still in the running." (Bryngelson,
Tr. 6139-40). El Paso has not yet awarded a contract for this project. (Bryngelson, Tr. 6138-39).

Response to 3.373

Complaint Counsel agreesthat El Paso has not awarded a contract for the Rosarito project.
Given CB& I’ s successin convincing El Paso to negotiate sole-source arrangements for the Bahameas,
Altamira, Mexico and Elbaldand projects, the foreign firms may not be “in the running” for much
longer.

3.374  El Paso pre-qualified six LNG tank companies for the Altamiraterminal including: TKK; MHI (Mitsubishi
Heavy Industries); CB&I; Technigaz; and Skanska. (Bryngelson, Tr. 6125). Each of the companies on the
pre-qualification list for the Altamirajob have sufficient financia stability that satisfy El Paso's
requirements, and are technically capable of building LNG tanks. (Bryngelson, Tr. 6128-29).

Response to RFOF 3.374

Mr. Bryngel son has no basis to speak about the construction of an LNG tank in the United
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States since he has only been working on LNG projects for about two years, dl of which have been on
projects outside the United States. (Bryngelson, Tr. 6122-23, 6201, 6228-9). Moreover, Mr.
Bryngdson has “ never spoken to a angle employee of Technigaz directly” or anyone from TKK, MHI,
Skanska or Entrepose about their ability to quaify to build LNG tanks in the United States.
(Bryngelson, Tr. 6240-42).

Timdly, likdly and sufficient entry is not established just because El Paso “pre-qudified” some
foreign firms. Respondents do not cite any evidence that the foreign firmswill likely enter the United
States LNG market in atimely and sufficient manner to restrain CB& I’ s prices to the same level as
PDM did before the merger.

For dl of El Paso’s beliefs about these foreign firms, El Paso will enter into sole-source
negotiations with CB& | over these foreign firmsfor its Altamiraproject. (Glenn, Tr. 4234).

3.375  El Paso has not yet solicited bids, or awarded a contract, for the Altamira project. (Bryngelson, Tr. 6138-39).

Response to RFOF 3.375

Thisfinding is mideading and incomplete. El Paso will enter into sole-source negotiations with
CB&l. (Glenn, Tr. 4234).

3376 [ 1 ( 1, Tr. 1668).

Response to RFOF 3.376

[ ] istoo late. El Paso will enter into sole-source negotiations with
CB&l. (Glenn, Tr. 4234).

3.379  Based oninput received from KBR and El Paso's engineering staff, El Paso believes that all of the bidders
on the Altamira and Rosarito bid list are technically qualified, and have a good reputation for building LNG
tanks. (Bryngelson, Tr. 6129-30). All of the companies on the Altamiraand Rosarito bid lists are "fairly
equal asfar as reputation for building field-erected LNG tanks." (Bryngelson, Tr. 6130-32). El Paso aso
believes that each of the companies on the Altamira and Rosarito bid lists, including IHI, can serve asa
turnkey contractor for an LNG facility. (Bryngelson, Tr. 6144-45).

Response to RFOF 3.379

Mr. Bryngel son has no basis to speak about the congtruction of an LNG tank in the United
States since he has only been working on LNG projects for about two years, dl of which have been on
project outside the United States. (Bryngelson, Tr. 6122-23, 6201, 6228-9). Moreover, Mr.
Bryngdson has “ never spoken to a angle employee of Technigaz directly” or anyone from TKK, MHI,
Skanska or Entrepose about their ability to quaify to build LNG tanks in the United States.
(Bryngelson, Tr. 6240-42).

For the reasons described in Complaint Counsel’ s Response to RFOF 3.374, being
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“technicdly qudified” or having a*“good reputation” are not evidence of timely, likely and sufficient
entry to restrain CB&I’s market.

3.380  El Pasois sole-sourcing the Grand Bahamas job with CB& 1. (Bryngelson, Tr. 6126). However, the EPC
contract for the Bahamas job has not yet been awarded to CB& 1. (Bryngelson, Tr. 6134). El Paso believes
that all of the companies on the Altamira and Rosarito bid lists are capable of building the LNG tank for the
Bahamas job at a competitive price. (Bryngelson, Tr. 6138).

Response to RFOF 3.380

Although the sole-source contract has not technicaly been awarded by El Paso, “thereisan
agreement in place to work with CBI and get an EPC contract ultimately.” (Bryngelson, Tr. 6134).
For dl of El Paso’'s“beliefs’ about the capabilities of other firms on the Altamiraand Rosarito bid lidts,
those foreign firms did not beat CB&I.

3.381  El Paso would pre-qualify each of the companies on the Altamira and Rosarito bid lists to build tanksin the
U.S,, and believes that each of the companies are capable to build tanks in the U.S. at a competitive price.
(Bryngelson, Tr. 6131-32).

Response to RFOF 3.381

Thisfinding isincomplete and mideading. Mr. Bryngelson of El Paso, like other customers,
including Respondents' third-party witnesses, have imperfect information about (1) the pre-merger
price competition between Respondents, (2) CB& 1’ s post-merger ability to manipulate the “ costs’ that
it clamsareincurred on a project in explaining its higher prices to customers, and (3) the Sgnificant cost
advantage CB& | enjoys compared to foreign firms. Thislack of information providesafdse
confidence on the part of customers, such as Mr. Bryngel son, that they can obtain a* competitive price”’
when, in fact, CB&| can increase prices dramaticdly from pre-merger levels and ill remain
“competitive’ againg foreign firms.

Mr. Bryngelson has not been involved in any LNG tank bidsin the United States. (Bryngelson,
Tr. 6229). He does not know about the Memphis project bidding, the Pine Needle project pricing or
any “padt pricing of LNG tanks within the United States.” (Id. at 6247). He has no knowledge
“whatsoever” about PDM, its bidding history or its costs in the United States. (Id. at 6233, 6246-47).

Mr. Bryngelson admitted that pricing on LNG tanksis “not something that’s well known.”
(Bryngdson, Tr. 6207). El Paso dso findsit “difficult” to obtain information about LNG prices from
other buyers of LNG tanks because “it’' s not very shared information.” (Id.) El Paso does not haveits
own reliable database because it last bought an LNG tank in the late 1970s or early 1980s. (Id. at
6208).

El Paso does not have “enough experience to say one way or the other” whether CB& | costs
are higher or lower than other firms because “ previous tank bids and tanks costs are not very well
publicized.” (Bryngelson, Tr. 6235-36). Mr. Bryngelson must rely on CB&I's “reputation” asa“low
cost provider” but he has no “ direct experience to make that assessment.” (Id. at 6238). However,
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Mr. Bryngelson testified that “tanks in particular have gotten chegper and continue to get cheagper as
people are more familiar with working with cryogenic materids” (1d. at 6215).

El Paso will have the right to review CB&I’s " costs’ as part of the sole-source arrangement,
but El Paso can only compare those “costs’ to what “we consider other comparative cogsin the
industry,” a comparison that Mr. Bryngelson frankly admitsisa“guess’ since he doesn't know with
certainty what the industry costs are. (Bryngelson, Tr. 6238). In other words, El Paso is “operating a
little bit in the dark in terms of knowing what the cogts are for LNG tank suppliers.” (Id.).

Mr. Bryngelson’s definition of a*competitive’” priceisbroad: “But if we saw somebody who
was 20 percent higher or more in rough numbers, that would make me step back. And if it redly was
any higher than 15 percent, it would make me step back. But in the 10 to 15 percent range, that's
normd for any of these bids” (Bryngelson, Tr. 6190).

These exact same conditions has led to anticompetitive price increases on the Cove Point
project and to CMS. Asexplained in Complaint Counsdl’ s Response to RFOF 3.95 and CCFF 796-
811, Respondents raised prices to the customer on the Cove Point project by increasing the price of
numerous lineitems, including “materids” “flat costs’ and “SGA.” CCFF 800-809. Mr. Steimer of
PDM wrote that the increases were on top of estimates that aready were [ ]
[ ]and [ ] (CX 1160 at CBI/PDM-H 4007486-7487, in camera). After these
price increases, CB&| again raised the price on Cove Point. Mr. Scorsone testified that the price
increases were implemented because of project delays and change orders even though the delay
lowered CBI’s cost of doing the project. ([ ], Tr. 5334, 5337-39, in camera) (emphasis
supplied). Respondents raised the Cove Point price from an aready inflated bid of [

Jto] ]. CCFF 792, 812.

Using the Cove Point price as a benchmark, CB& I quoted [ ] to CMSfor its
140,000 cubic meter LNG tank to be built in Louisiana. ([ ], Tr. 6260, 6284-85, in camera).
CB&I provided its ]. (I1d. at 6283-84, in camera).

In order to gain comfort about CB& 1’ s price, CMS looked to the only data points
avalabletoit. Firg, CMS| ]
(Id. at 6284-85, 6293 in camera). [

] (RX157a[ ]02004,incamera).

Second, CMS|
1 ], Tr. 6290, in camera). Seeing that it was being charged
aprice by CB&I that was comparable to ] but [ ] below [
], CMSTtdt [ ] and thet it

had obtained a [ 1. ( ], Tr. 6284, in camera).

CMS did not know that prior to the acquisition (in 1998), CB& 1 had quotedto[ ] a
price of [ ] for thesame-sized tank. (RX 157 a[ ] 02004 incamera). CMSwas
aso unaware that the Cove Point price quoted by Respondentsincluded|[ ] and [ ]
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cost estimates or that following the acquisition, CB& | took advantage of project ddays and
change orders to inflate the price of the Cove Point LNG tank to [ 1. ( ], Tr.
5333-34 in camera).

El Pasoisinthesamestuationas| ]. El Paso doesnot haveits own history of LNG
tank purchases in the United States to draw upon, has no knowledge about PDM’s pricing, and finds it
“difficult” to obtain information about LNG tank prices. El Paso can only “guess’ about the veracity of
an LNG tank supplier’s cost estimates and make rough comparisons to industry costs. All thislack of
information leaves El Paso admittedly “in the dark.”

CB&| can take advantage of its superior information to raise prices from pre-merger levels and
clam to the customer that the increase is the result of higher “cogts’ that are, in fact, amply increased
profits. El Paso would find it difficult to compare the price, and if it performs the same comparison as
CMS —looking to the inflated Cove Point price —would be lulled into believing that it had received a
competitive price. Moreover, Mr. Bryngelson's definition of a*“competitive’ price inherently permitsa
10-15% comfort zone — the same differential observed by [

]. Thisleaves
CB&I with acushion to increase its prices from pre-merger levels to within 10-15% of its next closest
competitor, just asit didto [ ]. El Paso’'slack of information would cause it to be unaware that an
anticompetitive effect had occurred, and, in fact, El Paso would believe it was receiving a* competitive’
price from CB&lI.

Moreover, for the reasons described in Complaint Counsel’ s Response to RFOF 3.374, “ pre-
qudification” is not evidence of timely, likely and sufficient entry to restrain CB&I’s market power.

3.382  El Paso would not be concerned about using a company to build an LNG tank in the U.S. if that company
had no prior experience in the U.S.: "So the actual construction of the tank, it would be the samein the U.S.
asit would bein an international location, by and large." (Bryngelson, Tr. 6141).

Response to RFOF 3.382

Mr. Bryngel son has no basis to spesk about the construction of an LNG tank in the United
States since he has only been working on LNG projects for about two years, al of which have been on
project outside the United States. (Bryngelson, Tr. 6122-23, 6201, 6228-9). Mr. Bryngelson aso
does not have direct knowledge of the technica requirements of API 620, Appendix Q, which isthe
United States standard for LNG tanks, and DOT regulations for LNG terminds. (1d. at 6203).

3.383  El Paso does not believe that CB& | has any competitive advantage over other companiesin providing LNG
facility services because: "It's avery competitive globa market and we haven't seen them exert dominance
in any of our bid -- our one bid process to date or any cther information | have from KBR or any of the four
advisers." (Bryngelson, Tr. 6146).

Response to RFOF 3.383

Thisfinding isincomplete and mideading because, as described in Complaint Counsd’s
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Response to RFOF 3.381, Mr. Bryngel son lacks experience in and information about the United States
market. Moreover, Mr. Bryngelson's beliefs about competition and this merger are “drictly” limited to
outsde the United States. (Bryngelson, Tr. 6247).

3384 [ 1 ( D[
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Response to RFOF 3.384

Respondents cannot demongtrate that [ ] islikely to enter the United States
LNG market in atimely and sufficient manner just because | ]and
[ ] Respondents do
not identify what the [ ] were or if they had any relationship to LNG tanks.

3.391 Freeport LNG ultimately selected Daewoo because it "had the lowest feg, and we know that they can do the
job, so that's why we asked themto doit." (Eyermann, Tr. 6976).

Response to RFOF 3.391

Thisfinding is mideading and incomplete. Daewoo was chosen, in part, because CB& |
“declined.” (Eyermann, Tr. 7049). CB&I “wanted to be the complete engineer on this whole project
from the start through EPC contracting.” (Id. at 7069). Freeport LNG did not want to have a“sole-
source’ relationship with CB&I. (1d.)

3.394  Several foreign LNG tank builders have contacted Freeport LNG, expressing interest in constructing the
Freeport LNG facility including: Skanska/Whessoe (Eyermann, Tr. 6981-83); Technigaz/Zachry (Eyermann,
Tr. 6994-96); TKK/AT&V (Eyermann, Tr. 7000-01); Daewoo/S& B Engineers (Eyermann, Tr. 7008); and IHI
(Eyermann, Tr. 7015-16).

Response to RFOF 3.394

“Contacting” a customer does not demondtrate that timely and sufficient entry to restrain
CB&I's market power islikely to occur. Any firm can place atelephone call to a customer or mail a
brochure.

3.395 Freeport LNG will seek bids from at least Technigaz, TKK, CB&I, Daewoo, and Skanska/Whessoe to receive
acompetitive price for the LNG tanks. (Eyermann, Tr. 7018, 7022-23).

Response to RFOF 3.395

Thisfinding is mideading and incomplete. Mr. Eyermann lacks foundation to spesk about the
United States market since he “never worked on an LNG project inthe U.S.” (Eyermann, Tr. 7025).
All of Mr. Eyermann’s experience has been on projects outside the United States, and during the
entirety of this non-United States career, Mr. Eyermann has never been involved in evauating or
selecting an LNG tank supplier for aproject, and has never reviewed the prices submitted by LNG
tank bidders. (Eyermann, Tr. 7025-7028).

Mr. Eyermann lacks foundation to speak about AT& V/TKK because he has never worked
with ether firm. (Eyermann, Tr. 7062). Mr. Eyermann lacks foundation to speak about
Technigaz/Zachry because he has never worked with ether firm. (Eyermann, Tr. 7062).

For the reasons discussed in Complaint Counsdl’ s Response to RFOF 3.381, because of Mr.
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Eyermann’slack of experience in the United States market and lack of information about
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United States prices and costs, Mr. Eyermann lacks foundation to know whether aforeign firm can
provide a* competitive price’ in the United States.

Moreover, Mr. Eyermann admitted that an LNG tank supplier’ swork in one country is* not
relevant” to itswork in another country, including price comparisons. “you cannot possibly compare an
LNG tank built in Dabhol, Indiawith an LNG tank in Mdaysawith an LNG tank on the Gulf Coast of
Texas...It is not relevant to know the price of an LNG tank in Fregport or in Maaysiato know what
your tank in Fregport will cost. There' sjust no comparison.” (Eyermann, Tr. 7071-72).

3.396  Freeport LNG has "obtained budgetary pricing unofficially from different vendors' for the Freeport LNG
project. (Eyermann, Tr. 7030). CB&| perceives, based on discussions with Freeport LNG, that Technigaz,
TKK/AT&V, Skanska Whessoe, MHI, and IHI have submitted budgetary pricing to Cheniere. (Scorsone,
Tr. 4990-91) (state of mind); (Glenn, Tr. 4145).

Response to RFOF 3.396

Thisfinding is mideading and incomplete. Mr. Eyermann admitted that an LNG tank supplier’s
work in one country is*not rlevant” to its work in another country, including price comparisons. “you
cannot possibly compare an LNG tank built in Dabhal, Indiawith an LNG tank in Mdaysawith an
LNG tank on the Gulf Coast of Texas...It is not relevant to know the price of an LNG tank in Freeport
or in Maaysato know what your tank in Fregport will cost. There' sjust no comparison.” (Eyermann,
Tr. 7071).

The sdf serving testimony of Messrs. Glenn and Scorsone are uncorroborated. Thelr testimony
about their “state of mind” about the Fregport LNG project is just that and nothing more; thereisno
evidence that these foreign firms have in fact submitted “budgetary pricing.”

Moreover, as explained in Complaint Counsel’ s Response to RFOF 3.95 CB& I’ s purported
“state of mind” about SkanskalWhessoe, TKK, MHI, IHI and Technigaz/Zachry are completely at
oddswith what CB&| tdllsthe public in its SEC filings and conference calls, its employees in meetings
and internd documents and customers in its price quotes.

3.398  Freeport LNG is comfortable with the options that it currently has available for LNG tank builders for the
Freeport project. (Eyermann, Tr. 7019).

Response to RFOF 3.398

For the reasons discussed in Complaint Counsd’ s Responses to RFOF 3.395 and RFOF
3.381, Mr. Eyermann’ stestimony that he is“comfortable’” with his options means that Fregport LNG
may become another unknowing payor of the[ ], ]and [ ] benchmark
price established by CB& | during the Cove Point project.

3402 Dueto acurrent trends, Calpine expects that new LNG tanks built in the United States will be at least double
containment and possibly full containment. (1zzo, Tr. 6491-92).
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Response to RFOF 3.402

Thisfinding is mideading and incomplete. Mr. 1zzo testified that he would have to “guess’ asto
whether FERC will require Cdpine to build asingle, double or full containment tank. (1zzo, Tr. 6523).
If FERC authorizes congtruction of a single-containment tank, Capine will congtruct asngle-
containment tank rather than a double or full containment tank. (1d.)

3.403  Capine will probably hire an EPC contractor for the tank and facility. (1zzo, Tr. 6494). Calpine believesthat
at least Skanska/Whessoe, Technigaz/Zachry, CB& | and TKK/AT&V are qualified to bid for the EPC
contracts. (1zzo, Tr. 6494-95). Calpine would include at least these four companies onitsbid list. (I1zzo, Tr.
6494-95). Calpine believesthat all four companies have the requisite experience and balance sheets
necessary to construct alarge LNG project. (1zzo, Tr. 6495). Calpine would also consider Kellogg, Brown &
Root and Black & Veatch as an overall engineer or manager for its project. (1zzo, Tr. 6497).

Response to RFOF 3.403

Thisfinding isincomplete and mideading. Mr. Izzo tedtified that he does not have “firsthand
knowledge’ about the pricing and performance capabiilities of foreign LNG tank firms in the United
States. (I1zzo, Tr. 6521). Mr. 1zzo lacks foundation to speak about foreign firms capabilities to
construct LNG tanksin the United States because his knowledge about LNG tank suppliers comes
from his experience outsde the United States; he has never been involved in an LNG project in the
United States, except in Puerto Rico. (1zzo, Tr. 6513-14).

Moreover, Mr. 1zzo has not spoken to Skanska/\Whessoe, Zachry/Technigaz or AT&V/TKK
about the Capine project. (I1zzo, Tr. 6524-25). He would haveto “guess’ as to whether any of these
three firms will provide abid to Cdpine, what the price will be and how they will compareto CB&I’s
price. (Id. at 6525).

Whesoe is the only foreign firm with which Mr. 1zzo has firg-hand knowledge about its
construction performance and prices, and this was based on Whessoe swork in India. (I1zzo, Tr.
6519). The only other firms with which he has worked on an LNG congtruction project are CB& | and
PDM. (lzzo, Tr. 6514-16).

Timdy, likdy and sufficient entry is not established just because Cdpine may have a*belief”
about these foreign firms' cgpabiilities. Respondents do not cite any evidence that the foreign firms will
likely enter the United States LNG market in atimely and sufficient manner to restrain CB& I’ s pricesto
the same level as PDM did before the merger.

Mr. 1zzo recognizes that Kellogg, Brown and Root and Black & Veatch do not build field-
erected LNG tanks themsdves and will haveto find afirm to build the LNG tank, such as CB&I.
(Izzo, Tr. 6524).

3404  Capinewould consider Skanska/Whessoe, Technigaz/Zachry, CB& |, TKK/AT&V, and maybe others, to
construct the Humboldt Bay LNG tank. (Izzo, Tr. 6496, 6501).
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Response to RFOF 3.404

Thisfinding is mideading and incomplete for the same reasons discussed in Complaint
Counsdl’ s Response to RFOF 3.403.

3405 Calpine believesthere are enough competitors for it to obtain avery competitive bid. (1zzo, Tr. 6495).
Calpine needs four bidders to get a very good competitive bid and Skanska/Whessoe, Technigaz/Zachry,
TKK/AT&V and CB&| are qualified to provide such bids. (1zzo, Tr. 6494-95).

Response to RFOF 3.405

Thisfinding is mideading and incomplete. Mr. 1zzo admits that he is engaging in “conjecturing”
and “ speculation” about what competition will look like if and when Capine decides to purchase an
LNG tank. (Izzo, Tr. 6526).

Mr. 1zzo can only speculate because he has never been involved in a* competitive bidding
gtuation” for an LNG tank in the United States. (1zzo, Tr. 6514). Mr. 1zzo has no experience or
knowledge about pre-merger competition between Respondents and the impact this competition had on
each firm’'s prices and margins. (1zzo, Tr. 6528-29). Mr. Izzo dso lacks knowledge about the pricing
and performance capahilities of foreign LNG tank firmsin the United States. (1zzo, Tr. 6521).

Because of hisignorance of market conditions, Mr. 1zzo of Calpineisin the same shoes as
CMS and other customers as far as comparing pre-merger competition in the United States and with
the post-merger costs and prices of CB&I and foreign firmsin the United States. Thus, Mr. |zzo
conceded that Calpine would not know if CB&I raised the price to Calpine by 5% above pre-merger
levels. (Izzo, Tr. 6534). He added that if CB& | raised its price by 5% from pre-merger levels and this
higher price was “on par” with the prices of foreign firms, the market would gppear “ competitive’ to
Calpine. (I1zzo, Tr. 6535-36).

3407 CB&I believesthat Calpine will competitively bid the Humboldt Bay project. (Scorsone, Tr. 4994) (state of
mind). CB&I considers Skanska/Whessoe, Technigaz/Zachry, TKK/AT&V, Daewoo/S&B, MHI and IHI as
potential competitorsfor this project. (Glenn, Tr. 4102, 4147; Scorsone, Tr. 4994) (state of mind).

Response to RFOF 3.407

CB&I's"date of mind” about Capine and these foreign firmsisjust that and nothing more; the
cited testimony was not offered or admitted for the truth of the matter asserted therein.

Mr. 1zzo never identified Daewoo/S& B, MHI and IHI as candidates to supply LNG tanks for
the Calpine project. See RFOF 3.403.

Moreover, as explained in Complaint Counsel’ s Response to RFOF 3.95 CB& I’ s purported

“gtate of mind” about Skanska/\Whessoe, Daewoo, TKK, MHI, IHI and Technigaz/Zachry are
completely a odds with what CB& I tells the public in its SEC filings and conference cdls, its
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employees in meetings and internal documents and customersiin its price quotes.

3411 Initially, CB&I refused to provide any front-end servicesunless[ ] awarded it the full contract.
(Sawchuck, Tr. 6069). CB&| wanted[ ] to choose CB&I asits contractor of choice. (Sawchuck, Tr. 6069).
[ ] wasuncomfortable with this arrangement, because it wanted to keep its options open, and held serious
discussions with CB&I. (Sawchuck, Tr. 6069).

Response to RFOF 3.411

Complaint Counse agrees with thisfinding.

3.413 [ ] hasindicated that it will sole-source negotiate with CB&, but, it will explore other options with other
contractorsiif it cannot reach an agreement with CB&1. (Scorsone, Tr. 4995).

Response to RFOF 3.413

Mr. Scorsone' s testimony is uncorroborated and mideading. There is no other testimony that [
] has plans to “explore other options.” Mr. Glenn, Mr. Scorson€e' s boss, suggested that it
isonly amatter of time before CB& | is awarded the contract. (Glenn, Tr. 4180). During his
direct examination and cross examination, Mr. Glenn was asked to identify competitors for the
[ ] project but he did not name any firms. (Glenn, Tr. 4149, 4180). When asked if he was
“trying to give the impression” that “ other people are still competing againgt CB&1” for the[ ]
projects, Mr. Glenn did not answer in the affirmative. (Glenn, Tr. 4180).

Moreover, [ ] hasdready andyzed whether to enter into sole-source negotiations with CB&|
or pursue new entrants and opted for the sole-source route. A June 2001 [ ] memorandum to oneif its
executive outlined the options availablefor [ ] new LNG projectsin the United States. The
memorandum Stated that since the acquisition of PDM, [

] (CX693a[ ]01027,incamera) (emphasssupplied).[ ] stated that with respect
to LNG tank suppliers, [
] (CX693a[ ]01027,incamera).

[
] (CX693a[ ]O1

027, in camera). [

11 ] prices for asingle containment LNG tank
were far higher than CB&I’s, ranging from [ ] higher, for [ ] cubic
meter tanks, to [ ] higher for an | ] cubic meter tank. (RX 157 a[ ]02004,in

camera).

Having assessed the firms that could supply the LNG tanks as a subcontractor or asamain
contractor,  asked what would be the best way of going forward. |
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] (CX693a [ ]01028,incamera). choseto [
] (Glenn, Tr. 4180).

3413 [ ]isasophisticate worldwide play; [ ] knowshow much LNG storage should cost. (Glenn, Tr. 4149).
CB&| does not believe it can dictate pricing and termsto [ ]. (Scorsone, Tr. 4995).
Response to RFOF 3.413

The testimony of Messrs. Glenn and Scorsone are salf-serving and uncorroborated. For the
reasons explained in Complaint Counsel’ s Response to RFOF 3.414, experience with other customers
indicates that CB& | can dictate pricing and termsto [  ].

3415 [ ] hasinterna benchmarksthat it could use to determine the cost of LNG facilities. (Sawchuck, Tr. 6075).
CB&I believesthat [ ] has developed a sophisticated pricing model enabling it to very accurately predict
the cost of some of these facilities. (Scorsone, Tr. 4995-96) (state of mind). CB& | employees that have
worked with[ ] model believeit to be very accurate. (Scorsone, Tr. 4997) (state of mind). CB&I believes|
] model will affect how CB&I will negotiatewith[ ]. (Scorsone, Tr. 4997) (state of mind).

Response to RFOF 3.415

Thisfinding is mideading and incomplete. Aswith other projects, such as Cove Point and
CMS, customers have imperfect information about costs and prices. Unbeknownst to customers,
CB&I can useits price advantage againg foreign firms to raise prices from pre-merger levels and yet
dill quote a price below foreign firms.

received price quotes from CB& I, PDM and Whessoe in 1998 for LNG tanks to be built
in the United States. Whessoe' s prices for asingle containment LNG tank were far higher than
CB&I’s, ranging from [ ] higher, for [ ] cubic meter tanks, to
[ ] higher for an [ ] cubic meter tank. (RX 157 at[ ] 02004, in camera). Based on
[ ]data, [PDM was CBI’s closest competitor for LNG tanks.] (RX 157 a[ ] 02004, in
camera). CB&I could raise prices only up to the level of PDM’s pricesin order to remain
competitive. (RX 157 a[ ] 02004, in camera).

Without PDM as a competitive congtraint, CB&| can increase its prices [ ] for
[ ] cubic meter tanks before Whessoe becomes competitive. (RX 157 a
[ 102004, incamera). CB&I canincreaseitspricesfor af ] cubic meter tank by
[ ] before Whessoe' s prices become competitive. (RX 157 at[ ] 02 004, in camera).

[ ]internad LNG tank cost and price modeds cannot fully protect[ ] froman
anticompetitive priceincrease. Mr. Sawchuck of [ ] testified that [

]. (X 33a 73 ([ 1), in camera). Mr. Sawchuck aso acknowledged that
there are “hundreds of other variables’ in the construction of each LNG tank that can cause the cosis to
change from one location to another. (1d. at 37-38).
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Asexplained in Complaint Counsdl’ s Response to RFOF 3.381, CB& | can take advantage of
its superior information to raise prices from pre-merger levels by manipulating the “costs’ that it
purportedly incurs to construct an LNG tank. On the Cove Point project, CB& | increased the price
severd times by claming to the customer that the price increases were the result of higher “codts’ that
were, in fact, Imply increased profits. [ ] may find it difficult to
comparethe costsand prices. [ ] could look to the Cove Point priceas| ]didasa
reference, which would be naturd since[ ] isasupplier to Cove Point and in the past has had
meetings with the Cove Point expansion team to learn about CB& I’ s performance. ([ B
Tr. 6072). [ ] could aso compare CB&I’s price to Whessoe' s price. But both of these
references would likdly lull [ ] into believing that it had received a compstitive price aslong as
CB&I's price was within the range of the Cove Point price and below Whessoe's price?

3416  CB&I submitted budget pricingto[ ] forits proposed LNG terminals. ([ 1, Tr.6075). [ ]
evaluated the budget price against its own estimate, and found that the budget price was within the
accuracy of the estimate. ([ 1, Tr. 6076).

Response to RFOF 3.416

Thisfinding is mideading and incomplete. Complaint Counsd agreesthat CB& | submitted
budget pricesto[ ]. Becausethe project isin the prdiminary engineering dage,  hasardativey [

1 ( ], Tr. 6109, in camera).
3419 I 1 ], Tr.
6112). [
1 ( ], Tr. 6109-10). [
1( ], Tr.6112). [
1( 1, Tr. 6112).
Response to RFOF 3.419

Thisfinding is mideading and incomplete.
1( 1,
Tr. 6110, in camera). Mr. Sawchuck addedthat if [ ] hasa[

1(1d)

3420 [ 1 ], Tr. 6088). The
Cryocrete technology can be used as a single concrete wall and is an alternative to ametal single

2 Since CB& | submitted budget pricesto[ ] in 1998, it would not necessarily attempt to
raseits prices by the full [ ] differentid between it and Whessoe, but CB& | could
increase its prices substantidly and gtill justify theincreaseto[ | as*cost” increases snce 1998.
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containment structure. ([ 1, Tr. 6078-79). [
14 ], Tr. 6087).

Response to RFOF 3.420

Thisfinding is mideading and incomplete. CB& | does not own Cryocrete technology, but [ ]
nevertheless has chosen to enter into sole-source negotiations with CB&I.

3421  CB&l believesthat[ ] isplanning to build full-containment LNG tanks at its confidential locations.
(Scorsone, Tr. 4995).

Response to RFOF 3.421

Mr. Scorson€e' s self-serving and uncorroborated testimony is directly contradicted by Mr.
Sawchuck of [ ], who testified that [
] See Complaint Counsd’ s Response to RFOF 3.419.

3423 [ ]hasalist of potential tank contractorsthat it would consider accepting bids from for the construction of
one or more of the LNG tanks on the various projects in the United States. ([ ] Tr. 6062). The
potential bidder list includes: Whessoe, Mitsubishi Heavy Industries, IHI, Daewoo, Hyundai, Technigaz
and
CB&I. ([ ], Tr.6062). [ ] believesthat al seven of these companies have the capabilities and skills
to construct LNG tanksin the United States. ([ ], Tr. 6062-63). Each of these companies have
successfully constructed LNG projects in other parts of the world. ([ ], Tr. 6063).

Response to RFOF 3.423

Timely, likely and sufficient entry is not demonstrated just because[ ] would consider
accepting bids from foreign firms. Respondents do not cite any evidence that these foreign firms are
likely to enter the United States in atimely and sufficient manner to restrain CB& I's market power.
Moreover, [ ] decison to enter sole-source negotiations with CB& | over these foreign
firms demondratesthat [ ] isacase of falled entry by these foreign firms.

3424 [ 11
1( ], Tr. 6087). [

1Q ], Tr. 6088).

Response to RFOF 3.424

For the same reasons discussed in Complaint Counsel’ s Response to RFOF 3.423, this finding
does not satisfy Respondents burden to prove timely, likely and sufficient entry.

3425 | ]
a ], Tr. 6090).
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Response to RFOF 3.425

For the same reasons discussed in Complaint Counsel’ s Response to RFOF 3.423, this finding
does not satisfy Respondents burden to prove timely, likely and sufficient entry.

3.426 [
1 @ 1,7r.1657). [ 1 (1 Tr.469). In
fact,[ ] recently awarded Technigaz an LNG project in Bilboa, Spain. ([ ], Tr. 6053). [
11 ], Tr. 4696). [
1(q ], Tr. 4696).
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Response to RFOF 3.426

For the same reasons discussed in Complaint Counsel’ s Response to RFOF 3.423, this finding
does not satisfy Respondents burden to prove timely, likely and sufficient entry.

3.427 [ ] believesthat the current level of competition will provide it with afair and reasonable LNG tank price. ([
], Tr. 6075).
Response to RFOF 3.427

This finding isincomplete and Respondents cite the testimony inaccurately. Mr. Sawchuck
testified that “if [ ] decidesto go the competitive bidding route,” [ ] would receive a
“fair and reasonable price on the LNG tanks.” ([ ], Tr. 6075). Asexplained in Complaint
Counsd’ s Response to RFOF 3.414, Mr. Sawchuck testified that [

] Moreover,[ ] hasimperfect information to detect
an anticompstitive price increase by CB&I.

3.428  Williams has plans to add between four and six new LNG tanks to its existing Cove Point facility in Cove
Point, Maryland ("Cove Point Il expansion"). (Scorsone, Tr. 4987-88). These additional tanks are required
to be full-containment designs because of property limitations at Cove Point. (Scorsone, Tr. 4988).
[ 1( ], Tr. 4693).

Response to RFOF 3.428

The self-serving testimony of Mr. Scorsone and the testimony of Mr. Jolly are uncorroborated.
Nobody from Williams testified about what type of tank would be built on Cove Point Il expansion. In
2002, Williams sold Cove Point to Dominion Resources and the new owner’s views about what types
of tankswill be built are unknown. (CX 1607 at 1).

3430 TKK, in partnership with DYWIDAG and AT&V, submitted budgetary pricing to Halliburton KBR for the
Cove Paint Il expansion. (RX 185). Under this arrangement, TKK would execute the engineering,
procurement, and select vendors/subcontractors. (RX 185, at TWC 000036). AT&V will be responsible,
under TKK's direct control, for site construction and fabrication of materials doneinthe U.S. (RX 185, at
TWC 000036). DYWIDAG will be responsible for the civil engineering aspects of the facility. (RX 185, at
TWC 000035).

Response to RFOF 3.430

Timely, likely and sufficient entry is not demongtrated just because TKK has * submitted
budgetary pricing” to one customer. Respondents do not cite any evidence that these foreign firms are
likely to enter the United States in atimely and sufficient manner to restrain CB& I’s market power.

Moreover, Williams sold Cove Point to Dominion Resources, and it is unknown whether the
new owner will expand the facility, seek bids from foreign firms or enter sole-source negotiations with
CB&lI. (CX 1607 at 1).
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3432 | 1 ([ 1, Tr.4693). CB&I believesthat
Williamsisinvestigating the possibility of using a membrane type tank technology, which is exclusively
owned by Technigaz. (RX 237).

Response to RFOF 3.432

Williams sold Cove Point to Dominion Resources, and it is unknown whether the new owner
will expand the facility, seek bids from foreign firms or enter sole-source negotiations with CB& 1. (CX
1607 at 1).

For the same reasons discussed in Complaint Counsel’ s Response to RFOF 3.430, this finding
does not satisfy Respondents' burden to prove timely, likely and sufficient entry.

3433  CB&I believesthat Skanska/Whessoe, TKK/AT&V and possibly Technigaz/Zachry are potential
competitors for the Cove Point Il expansion. (Glenn, Tr. 4148) (state of mind evidence).

Response to RFOF 3.433

Williams sold Cove Point to Dominion Resources, and it is unknown whether the new owner
will expand the facility, seek bids from foreign firms or enter sole-source negotiations with CB&I.

Mr. Glenn's statement is saf-serving and uncorroborated. Moreover, as explained in
Complaint Counsdl’ s Response to RFOF 3.95, CB& I’ s purported “ state of mind” about
Skanska/Whessoe, TKK and Technigaz/Zachry are completely a odds with what CB& | tellsthe
public inits SEC filings and conference calls, its employees in meetings and internal documents and
customersin its price quotes.

3436 CB&I wasnot allowed to pursue abid as an EPC contractor based on itssize. (Scorsone, Tr. 4938-39).
CB& I made an overture toward Marathon to become the turnkey EPC contractor and Marathon told CB&|
that it appreciated CB&I's efforts but it did not feel CB& | was large enough to tackle such ajob. (Scorsone,
Tr. 4938-39).

Response to RFOF 3.436

Mr. Scorson€e' s self-serving testimony is uncorroborated. Moreover, the portion of the
Marathon project that CB& | sought to win was to serve as the “turnkey EPC contractor,” i.e., to be
the “overal contractor for the entire termind,” not just the LNG tank supplier. (Glenn, Tr. 4151).

3.437 CB&| believes, based on a conversation with Marathon, that Marathon did not think CB& | had the
financia capacity and bonding capability to handle the $500 to $700 million project. (Glenn, Tr. 4151) (state
of mind).
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Response to RFOF 3.437

Mr. Glenn's sdlf-serving testimony is uncorroborated. Moroever, for the reasons discussed in
Complaint Counsdl’s Response to RFOF 3.436, this finding isincomplete and mideading.

3439 | 1( 1,
Tr. 753).

Response to RFOF 3.439

Thisfinding is mideading and incomplete. [
1 ], Tr. 754-
55) (emphasis supplied). Thereisno evidence that CB& 1 will not be asked to bid for the LNG
tank portion of the project even though it may not act as the EPC contractor.

3440 |
1 1, Tr. 754).

Response to RFOF 3.440

Thisfinding is mideading and incomplete. As discussed in Complaint Counsd’s Response to
RFOF 3.439, Daewoo/S& B is bidding on the tank portion of the project, not to “build the import
termind” itsdif.

Moreover, timdy, likey and sufficient entry is not demonstrated just because [
] Respondents do not cite any evidence
that these foreign firms are likely to enter the United Statesin atimely and sufficient manner to restrain
CB&I’s market power.

3.443 Enron solicited, and received, competitive bids for LNG tanks in the Bahamas from CB&I,
Skanska/Whessoe and Tractebel. (Carling, Tr. 4480-81). Each of these companies expressed interest in
bidding the project, and had proven track records of designing LNG tanks. (Carling, Tr. 4480-81).

Response to RFOF 3.443

The Bahamasis the not in the relevant geographic market. Moreover, timedly, likey and
sufficient entry is not demonstrated just because Skanskal\Whessoe and Tractebel bid on aproject in
the Bahamas. Respondents do not cite any evidence that these foreign firms are likely to enter the
United Statesin atimely and sufficient manner to restrain CB&I’'s market power.

3444 | 1( 1, Tr. 1400,
1659, 1688). [

| (A
1660).
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Response to RFOF 3.444

Complaint Counsdl agreesthat |
]

3.445  Enron received the three bids for the Bahamas job in September/October 2001. (Carling, Tr. 4481). The bids
for the Bahamas project were "close" and were within a"range of 7 to 10 percent." (Carling, Tr. 4481). The
"Tractebel bid was the low one, with Skanska second and CB& | third." (Carling, Tr. 4481-82).

Response to RFOF 3.445

For the reasons described in Complaint Counsdl’ s Response to RFOF 3.443, this finding
relates to an irrdlevant geographic market and does not demondrate timely, likely and sufficient entry in
the United States. Moreover, CB&I’s competitiveness in the Bahamas has been reaffirmed by its
recent sole-source negotiation position with El Paso.

3.446  TheLNG tanksfor the Bahamas job were never awarded because of Enron's bankruptcy. (Carling, Tr. 4482).
Enron sold the Bahamas project to Tractebel, which recently acquired Entrepose. (Scorsone, Tr. 4998;
Glenn, Tr. 4150). CB&I believesthat Tractebel, an EPC contractor, could build the Bahamas project by
utilizing its own forces. (Scorsone, Tr. 4998) (state of mind) (Glenn, Tr. 4151).

Response to RFOF 3.446

Messrs. Glenn's and Scorsone' s self-serving testimony are uncorroborated. The * state of
mind” testimony is just that and nothing more; this testimony was not offered to prove the truth of the
matter asserted therein, i.e., that Tractebel can build the Bahamas project with its own forces,

Moreover, as explained in Complaint Counsel’ s Response to RFOF 3.95, Respondents
finding relaing to competition from foreign firms in the Bahamas (and prior findings relating to Mexico
and Trinidad) are completely a odds with what CB& | tdls the public in its SEC filings and conference
cdls, its employees in meetings and internal documents, and customers in its price quotes in the United
States.

3450 |
1 Q1 Tr. 4685-86).

Response to RFOF 3.450

Thereis no evidence from CB& I whether it will bid on this project. Thereisaso no evidence
that this project will go forward.

Moreover, timdy, likey and sufficient entry is not demonstrated just because [
] Respondents do not cite any evidence that | ] islikely to
enter the United States in atimely and sufficient manner to resirain CB&1’s market power asa
result of this project.
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D. CB&I"'SANTICOMPETITIVE ACTIONSAND PUBLIC STATEMENTS
SHOW THAT CB& | FACESNO FIERCE COMPETITION IN THE UNITED
STATESLNG MARKET.

1 CB& 1 Does Not Perceive a Competitive Threat in the U.S. LNG

Market
3451 [ ] (Glenn, Tr. 4223-24)
(state of mind). [ ] (Glenn, Tr. 4224) (state
of mind).
Response to RFOF 3.451

Mr. Glenn’s sdlf-serving testimony isflatly contradicted by his own statements outside the
courtroom, CB&I's SEC filings, CB& I’ s ordinary course of business documents and statements to
customersthat it can command higher prices because they have no economic dternatives. Mr. Glenn's
“date of mind” isjust that, and nothing more; Mr. Glenn’ s testimony was not offered or admitted for the
truth of the matter asserted therein.

Asexplained in Complaint Counsel’ s Response to RFOF 3.95, Mr. Glenn's views about the
gtate of competition in the United States LNG market is at odds with its post-merger business.
Respondents’ regular course of business documents and statements — many of which were authored or
made by Mr. Glenn and his senior executive for LNG tanks, Mr. Scorsone. Mr. Scorsone
spearheaded the merger planning documents that discussed how CB& 1 would improve margins from
“12.5%to 17%,” “create barriersto entry” and use its “ pricing advantage” to prevent foreign entry; he
also approved the price increases on the Cove Point project and others. Mr. Glenn approved the SEC
statements that described CB& I’ s “ competitive advantages’ in the United States and the absence of
competition post-merger that had previoudy eroded CB& I’ s profitability; he also gave the October 31,
2002 conference call that touted CB& I’ s higher margins, improved business prospects and ability to
win every project. None of these statements and documents hinted & “vicious’ competition.

In truth, what CB& | “percelves’ regarding “competition in the domestic LNG market” isthat it
now has market power. If CB&I fdt threatened by any other firm, documentation produced during the
discovery period would have included e-mails, presentations and memas articulating the nature of the
threat and proposed countermeasures that CB& | could undertake. Respondents cannot cite what does
not exist. Instead, CB&I's actud post-merger conduct consists of raising prices to LNG customers
and forcing them to negotiate sole-source arrangements when the customers know that competitive
bidding generdly affords the customer better terms. As discussed in CCRFF 3.95, CB&I (1) has
raised prices on the Cove Point project and to CMS, (2) has quoted higher margins to customersin
Memphis, Tennessee, Fairbanks, Alaska, and (3) has the ability to raise prices to cusomers with
imperfect information, suchas [ ], El Paso and Cdpine.

3452  CB&l believesthat in some instances its competitors may be at a cost advantage for a specific project over
CB&]l; e.g. double concrete full containment or full containment. (Glenn, Tr. 4408-09) (state of mind).
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Response to RFOF 3.452

Respondents “date of mind” evidence isjust that, and nothing more; Mr. Glenn's testimony
was not offered or admitted for the truth of the matter asserted therein.

Mr. Glenn’s self-serving and uncorroborated testimony should be given no weight. Thereisno
evidence that “in someingtances,” competitors may be at a*“cogt advantage.” To the contrary, CB&|
has repeatedly stated to the SEC, investors and in its merger planning documentsthat it hasa
“competitive advantage’ in al product markets, a“pricing advantage’ thet it can use againgt
competitorsin al product markets, and that it can “win the work every time” in al product markets.
CCRFF 3.95.

Moreover, Mr. Glenn's purported “ state of mind” is contradicted by his own testimony showing
how many LNG projects involving sngle, double and full containment tanks CB&1 haswon or islikely
to win since the merger. CB& I haswon dl of the post-acquisition LNG projects for which it has
competed or negotiated. Of the 11 LNG projects in various stages of negotiation or congtruction in the
United States, CB& | has won or has the inside track on winning at least Six projects, a chance of
winning in four other projects, and has refused to submit pricing in atimely manner in the 11th project
(Dynegy). CCFF 583-590.

Mr. Glenn is confident that CB& | has a least a“50% " chance of winning each project,
regardless of what type of tank isconsdered. (CX 1729 at 9) (emphasis supplied). In accordance
with Mr. Glenn’sway of thinking, if there are, indeed, four other firms that equdly “threaten” CB&I,
their chances of winning a project would be a“threatening” 12.5% each.

The odds gppear better than 50% because the only double or full containment project in the
United States that Respondents have not won is the one time CB& I refused to bid (Dynegy); and in the
other double or full containment projects, of which there are less than a handful, Respondents won the
project or CB&I islikely to win the project under a sole-source arrangement. (CCHF 578, 585, 586;
JX33a74( ), in camera; Glenn, Tr. 4180).

3453 | 1 ([ 1, Tr. 4224) (state of
mind). [
1 ], Tr. 4224) (state of mind). CB&I does not perceive that it can get away with a 5% price
increase on LNG tanks now that PDM is no longer a competitor of CB&I. (Scorsone, Tr. 5062-63).

Response to RFOF 3.453

Messrs. Glenn's and Scorsone' s salf-serving testimony is uncorroborated, and is contradicted
by the post-merger evidence, including statements by Mr. Glenn to the SEC and investors and
documents sponsored by Mr. Scorsone, as discussed in CCRFF 3.451 and 3.452.

Mr. Glenn' s reference to “ some projects’ CB&I “should have won” is vague and mideading.
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Asdiscussed in CCRFF 3.452, CB& | has not *been beaten” on any projectsin the United States since
the acquigition. CB&I has either won or isin the process of negotiating sole-source contracts with
CMS, [ ], El Paso, and Poten and Partners. CCFF 832
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(Glenn, Tr. 4177, 4180, 4234, 4399; CX 1478 at CBI 010191-HOU, in camera). Y ankee Gasis
aso consdering entering into aturnkey arrangement with either CB&1 or CHI. CCFF 1008.

Three other projects are under consideration, but the customers of these various projects have
yet to determine whether these projects will be sole-sourced or competitively bid. The three pending
LNG projects are for Freeport LNG, Capine and Williams. (Glenn, Tr. 4140-2, 4145-8). Because
the LNG tank owner has not decided how to structure the bidding process for the LNG tanks, it is
unclear who will win the projects, athough Mr. Glenn is confident that CB& | has at least a“50%”
chance of winning each project. (Glenn, Tr. 4267; CX 1729 at 9).

Findly, CB&I did not get “beaten” on the Dynegy project. CB&I declined to submit aprice
quote for the Dynegy project because the customer would not structure the project to accommodate
CB&|I'sbusiness strategies. CCFF 984 (Glenn, Tr. 4245, 4247-8).

Mr. Glenn'sreferenceto a| ] isvague.
CB&I’s prices on the Cove Point project and to CMSindicate that a“low price” isonethat is at least
60% above pre-merger levels but 10% below its nearest competitor [( )]. CCRFF 3.95.

CB&I’s anticomptitive prices are “low” only in that they are not higher.

Mr. Scorson€e' s assertion that “ CB& | does not perceive that it can get away with a5% price
increase on LNG tanks’ isclearly false. It was Mr. Scorsone who led the “brainstorming” sessonsto
plot out CB& I’ s business strategy once the merger wasfinadized. The result of the sessonswasa
document titled “PDM Merger Objectives Brainstorm Results,” and one of the objectives was
“I'mprove pricing to achieve margin growth from 12.5% to 17%.” (CX 101 at PDM-
HOU002359-60) (emphasis supplied).

Complaint Counsdl has shown that CB& | can indeed “ get away with a5% price increase.”
Since the acquisition, Respondents have increased the price for the Cove Point LNG tank [ ] since
announcing the merger, and gpplied the same “fat,” “excessve’ and “rich” price as a benchmark for
higher prices and marginsto CM S and other customers. CCRFF 3.95.

Cusgtomers with imperfect information and lack of experience with pre-merger competition, i.e.,
Respondents' customer witnesses, would not know that CB& | had raised prices by 5%. For example,
Mr. 1zzo of Capine admitted that he would not know if CB& I raised prices by “5%" to Capine from
pre-merger levels. (Izzo, Tr. 6534). Asexplained in Complaint Counsel’ s Response to RFOF 3.381,
customers do not have easy accessto prior pricing information and each tank supplier’s costs. Mr.
Bryngelson of El Paso agreed that cusomers are “alittle bit in the dark in terms of knowing what the
costsarefor LNG tank suppliers.” (Bryngelson, Tr. 6238). Thus, Respondents raised prices on the
Cove Point project by increasing their stated “costs,” when in fact they were smply raisng their profits.
CCRFF 3.381. Customerslike CMS then compare the price they received to the few publicly
available price data points and conclude, based on mideading data, that they have not been price
gouged. CCRFF 3.381.
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3.454  Mr. Scorsone's perceptions about competition in the LNG market have changed over time. (Scorsone, Tr.
5225). CB&I's current competitors are not the same companies Mr. Scorsone perceived to be PDM's
competition for LNG tanksin 1997, 1998, 1999, and 2000. (Scorsone, Tr. 4850-52).

Response to RFOF 3.454

Mr. Scorson€' s self-serving statement is uncorroborated. In oneinternal business record after
another, many of which were authored by Mr. Scorsone, the only firm PDM perceived to be its
competitor in 1997, 1998, 1999 and 2000 was CB&I; PDM did not identify any foreign LNG tank
supplier as acompstitor in the United States market. See, e.g., CCFF 206-210. Asdiscussed in
CCRFF 3.57, 3.99, 3.141, 3.195, 3.212, 3.217, and 3.223, CB& I’ s purported “competitors’ are
firms that have been known to Respondents for decades, and some have previoudy tried to enter the
United States (TKK and Whessoe), but none have succeeded in competing against Respondentsin the
United States. Contrary to Mr. Scorsone' s assertion, these foreign firmstoday are “the same
companies’ he dismissed as competitorsin PDM’s pre-merger business documents.

Respondents do not cite a single document since 2000 reflective of the purported “change in
their view of competition —no e-malls, presentations to the board of directors, memos to employees
advising them that the competitive landscape had changed and that new dtrategies had to be devel oped
to ded with the new competitors. Complaint Counsel submits that Mr. Scorsone' s perceptions about
competition “change’ only when the audience is not his fellow employees.

3.455  Mr. Scorsone knew that CB& | was a competitor to PDM for LNG tanks, but believed foreign companies
could, and probably would, enter the market if demand increased. (Scorsone, Tr. 4851). Thisbelief was
based on some of the foreign companies involvement with Memphis Gasin 1994. (Scorsone, Tr. 4851).

Response to RFOF 3.455

Mr. Scorsone' s self-serving testimony is uncorroborated and mideading. Mr. Scorsone' s belief
that “foreign companies could, and probably would, enter the market if demand increased” implies that
there was little demand for LNG tanks prior to the acquisition. In redlity, however, demand for LNG
tanks was just as high in the United States before the acquisition. Between 1970 and the acquisition,
four LNG import terminas and 90 peak shaving plants were constructed in the United States. (CX
853 at PDM-HOU011488; CX 154 at CBI-PL002958, 002961; CX 228 at CBI-PL046034; CX
125 at PDM-HOU 2017162-7169). All of the peak shaving plantsand import terminals were
built by respondents. (1d.) (emphasis added). It was not demand that kept foreign firms out; foreign
firms could not enter the LNG market due to their higher cogts, the significant entry barriersin the U.S.
market, and the competitive advantages enjoyed by Respondents.

Complaint Counsel agrees with Respondents that the 1994 Memphis project was important in
determining CB& I’ s rdationship to foreign firms for LNG tanks prior to the acquisition. TKK and
Whessoe attempted to enter the market in an effort to bid for the Memphis project. CCFF 930-944.
TKK and Whessoe could not enter the U.S. market because of the sgnificant entry barriers that made
their prices anywhere from 43% to 59% higher than Respondents’ prices, not alack of demand for
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LNG tanks. (Id.; CCFF 291-419, 937). “Lack of demand” did not prevent Whessoe from trying to
beat Respondents for the recent LNG tank projectsfor[ ]. CCFF 831-882.

3.456  Mr. Scorsone's perception about LNG competition changed in 2001, when press rel eases announced the
formal establishment of joint venture companies, involving a number of global LNG builders, to pursue work
intheU.S. (Scorsone, Tr. 4851).

Response to RFOF 3.456

Mr. Scorsone' s self-serving testimony is uncorroborated. Thisfinding isincomplete and
mideading for two reasons. First, Mr. Scorsone admitted that he could not recall whether Respondents
even maintained afile of press releases concerning the activities of foreign LNG suppliers. (Scorsone,
Tr. 5096). Mr. Scorsone further admitted that the press releases relating to joint ventures with foreign
LNG tank suppliers were received from attorneys, and testified that if he ever did receive these releases
in the course of business, he “probably threw them out.” (Scorsone, Tr. 5097) (emphasis supplied).

Second, if Mr. Scorson€e's perceptions about LNG competition “changed in 2001, he did not
ghare this information with anyone a CB&I, the SEC or CB&I'sinvestors. CB&I's SEC filing in 1997
warned investors that “ aggressive price competition” had placed “subgtantia pressure on pricing and
operating margins.” (CX 1633 a 15). In November of 2001 and in July 2002, the time period after
Mr. Scorson€e's purported change in perception, CB&I filed prospectuses with the SEC in connection
with two separate stock offerings. (CX 1718 at 1 of 15 (filed as of November 9, 2001); CX 1021
(dated duly 2, 2002)). Unlike the S-1sfiled before acquiring PDM, the post-merger prospectuses
contain discussions about “ Risk Factors’ but say nothing about competition having a negative impact on
prices and margins or forcing CB&I to bid at less than attractive rates. Indeed, the “Risk Factors’
section ignores competitors entirely. (CX 1021 at 7-13; CX 1718 a 3 of 15 - 9 of 15).

The 2002 prospectus contains a separate section about “Competition,” but CBI’ s discussion
only highlights its market leading position: “We believe that we are aleading compstitor in mogt of the
products and services that we sell. Price, quality, reputation, safety record and timeliness of completion
arethe principa competitive factors within the industry. There are numerous regiond, nationa and
internationa competitors that offer products and services smilar to ours” (CX 1021 at 36).

Complaint Counsd submits that Mr. Scorson€e's perceptions about competition “change”
depending upon the audience.

3.457  Mr. Scorsone's perception of LNG competition changed between 2000 and early 2002 when: (1) the "market
began to increase” as "potential LNG projects were being developed” in the U.S. and North America; and
(2) formal announcements were made of the Technigaz/Zachry joint venture, the TKK/ATV joint venture,
and in that time period Skanska acquired Whessoe from Kvaerner. (Scorsone, Tr. 4852).
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Response to RFOF 3.457

Mr. Scorsone's self-serving and uncorroborated testimony is flatly contradicted by the
evidence noted in Complaint Counsel’s Response to RFOF 3.456.

3.458  Additionally, as President of PDM EC, Mr. Scorsone was responsible for submitting board reports to the
Board of Directors. (Scorsone, Tr. 4883). There was a competitors section in these board reports, which
included PDM EC's competitors Scorsone perceived at thetime. (Scorsone, Tr. 4883). The competitors
section, however, did not include an exhaustive list of PDM EC's competitors; rather, it only represented a
"quick snapshot”. (Scorsone, Tr. 4883). Mr. Scorsone's perceptions as to competition in the relevant
markets has changed since the time he had responsibility to submit board reports to the PDM board of
directors. (Scorsone, Tr. 4884).

Response to RFOF 3.458

Mr. Scorsone's self-serving and uncorroborated testimony about a“change’ in his perceptions
isflatly contradicted by the evidence noted in Complaint Counsel’ s Response to RFOF 3.456.

Numerous ordinary course of business documents from PDM repeatedly cite CB& I asthe
“main competitor” or the firmto “beat.” CCFF 206-210. These documents date back to at least 1996
and consigt of e-mails and memos distributed among the sales aff al the way up to PDM’ s board of
directors. Thus, it appearsthat Mr. Scorson€e' sinclination to just give a“quick sngpshot” of PDM’s
competitors was widdy shared within PDM. In any event, the documents spesk for themsdves and
Mr. Scorsone' s salf-serving attempts to explain them away should be given no weight.

Moreover, this finding mischaracterizes the record. Mr. Scorsone only admitted that his reports
did not include “an exhaugtive discussion of al the various competitors that could exist and would
exist out there.” With hisadmisson, Mr. Scorsone implied that he only included the competitors that
did exist, which iswhy CB&| was the only compstitor that ever madethelist. (Scorsone, Tr. 4883-
84).

3.459  Mr. Scorsone perceives that each of the foreign LNG tank builders are technically capable of constructing
and executing an LNG project inthe U.S. (Scorsone, Tr. 4873-74) (state of mind). Mr. Scorsone also
perceives that each of the foreign LNG tank builders will be able to competitively price LNG tanks against
CB&l inthe U.S. (Scorsone, Tr. 4874) (state of mind). While competing against foreign companies that
have never previously built an LNG tank in the U.S., CB& I will assume that the foreign companies will
"have avery good chance of successfully capturing the work”. (Scorsone, Tr. 4872).

Response to RFOF 3.459

Mr. Scorson€e' s self-serving testimony is uncorroborated and contradicted by the evidence,
including his own documents, as noted in Complaint Counsd’ s Response to RFOF 3.451 and 3.95.
Moreover, Mr. Scorsone' s “ state of mind” isjust that, and nothing more; Mr. Scorson€e' s testimony
was not offered or admitted for the truth of the matter asserted therein.
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2. Post-Acquigition, Customers Are For ced into Negotiating Sole Sour ce
Arrangementsand Paying Higher Prices

3460 LNG contracts can be awarded either by a competitive bidding process or through a sole-source
arrangement. (Scorsone, Tr. 4959). A bidding process can take between 3 and 6 months to complete.
(Bryngelson, Tr. 6134-35). Owners also incur an expense while reviewing bids. (Rapp, Tr. 1304-05).
Reviewing bids can cost as much as one million dollars (Bryngelson, Tr. 6135), and [

1(q ], Tr. 6299).

Response to RFOF 3.460

Respondents' finding isincomplete and mideading. Fird, Respondents have taken Mr.
Bryngel son’s testimony out of context. When asked “how much the bidding process would cost to a
company like El Paso,” Mr. Bryngdson replied “I couldn’t specifically quantify it. | would guess...”
(Bryngelson, Tr. 6135) (emphasis supplied). Respondents dso midead the Tribund in implying that
competitively bidding a project is more expensive than sole-sourcing that same project. Customers
have said that, in generd, they prefer to competitively bid projects because they save money in the
process.

Mr. Puckett of Dynegy testified that Dynegy chose to competitively bid the LNG tanks because
“experience has shown us that when we can competitively bid a project...we will typicaly get what we
think will be the best value.” (Puckett, Tr. at 4571). Mr. Hall dso testified that Memphis Light Gas
and Water “lik[es] to have at least three [bidders]” on a project, and encourages as much competition
aspossblein order to “maximiz[€] the competition. That generdly helps us keep prices down when we
bid things. We know if we have more competitors, it —it alows for more competition.” (Hal, Tr. 1803,
1800). For Mr. Price, “the primary way” to “obtain low pricing isto have a compstitive bid for the
facility.” (Price, Tr. 558). According to Mr. Crider, customers pay |ess through a competitive bidding
process, because competitive bidding makes it “easier to subcontract something that you want done,
rather than having to go through and pay CB& | 10% of everything that Joe does over here, when you
can save that 10% by having Joe do what you want himto do.” (Crider, Tr. 6719).

In LPG, Ms. Warren testified that FHuor “tr[ies] to create an environment through multiple
bidders that would create a competitive environment.” (Warren, Tr. 2302). In LIN/LOX, competitively
bidding projectsis better because the customer can |

1. ( l.in

camera).

Mr. Thompson, Spectrum Astro’s president testified that he wanted to competitively bid the
Gilbert, Arizona TV C because “we wanted obvioudy to get the best price we could get.” (Thompson,
Tr. 2051). Mr. Thompson aso found that competition “will tend to drive innovation into the system.”

(Thompson, Tr. 2051). [ ], aTVC representative for [ ], used a competitive bidding
processto procure the | ] because competitively bidding the TV C would provide | ]
with the lowest cost possible. ([ ], in camera).
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Consdering the testimony from witnessesin this matter, it is gpparent that the “expense while
reviewing bids’ and “thousands of man-hours’ that might go into a competitive bidding process are
worth acustomer’s effort. Through competitively bidding a project, the lower prices that customers
ultimately pay because of a compstitive bidding Stuation outweigh the customer’s expended resources
and effort to create the bidding Situation.

3461  Under asole-source agreement, an owner negotiates a contract exclusively with one contractor. (Scorsone,
Tr. 4959). Owners choose to sole-source negotiate contracts even if they have competitive aternatives.
(Bryngelson, Tr. 6137-38; Scorsone, Tr. 4959).

Response to RFOF 3.461

Respondents finding is mideading. Owners can choose to sole-source negotiate contracts
even if they have competitive dternatives, but customers aso choose to sole-source negotiate for lack
of competitive dternatives. Thelatter Stuation istruein the U.S,, where
[ ]internd assessment of the lack of competition pushed it into sole-sourcing its three new import
terminas with CB&l.

In order to select acongtructor for itsthree projects, [ ] analyzed competition for LNG
contractors. CCFF 854-881. After conducting its extensve andysis of CB& |1 and various foreign
LNG tank suppliers,[ ] resolved that CB& 1 “dominate[s] the US market,” and posited: ¢ do we
form a closer relationship with CB& 1 in order to guarantee access to the resources we need for our US
regas projects? « or do we deepen the market in the US by encouraging competition?” (CX 693 at [

1 01 027-028, in camera). [ ] knowsthat in order to “ degpen the market in the US by encouraging
competition,” [ ] would have to pay foreign firms, such as Whessoe, sgnificantly more for LNG
tanksthan it would pay to CBI. Toassure[ ] “guaranteg[d] access to the resources we need for
our US regas projects,” has decided to develop a sole-source relationship with CB& for itsthree
upcoming LNG import terminads. (CX 693 a [ ] 01028, in camera; Scorsone, Tr. 4995).

Respondents’ failure to acknowledgethe[ ] scenario asaredity and an anticompetitive
effect of the acquisition makes their statement that “[o]wners choose to sole-source negotiate contracts
even if they have competitive dternatives’ incomplete and mideading.

3462  Owners chose to engage in sole-source negotiations with a contractor for efficiency, continuity, and to
save resources by not holding abidding process. (J. Kelly, Tr. 6267). Sole-sourcing "oftentimesresultin a
shorter overall schedule." (Scorsone, Tr. 4959). Companies will sole-source projects when their schedules
do not allow sufficient time for abidding process. (Glenn, Tr. 4124).

Response to RFOF 3.462

As explained in Complaint Counsdl’ s Response to RFOF 3.461, because Respondents' finding
fails to acknowledge customers who have decided to sole-source LNG projectsin the United States
for lack of dternatives, RFOF 3.462 is mideading and incomplete.

3.463  Ownerswill aso sole-source projects when they do not have the in-house staff available to manage a bid
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process. (Glenn, Tr. 4124). Sole-sourcing with one contractor can provide an owner with greater flexibility,
less costs, and can save time when a project is under development. (Bryngelson, Tr. 6134; Scorsone, Tr.
4959). This creates "[d] certain degree of comfort” for the owner. (Scorsone, Tr. 4959). An owner may
solicit bids because of acompany policy or aloose schedule. (Glenn, Tr. 4124).

Response to RFOF 3.463

Respondents' finding is mideading and incomplete because it implies that customers prefer
sole-sourcing, that customers lack resources to eva uate bids, and that suppliers gain no advantages
from securing sole-source contracts.

As explained in Complaint Counsdl’ s Response to RFOF 3.461, because Respondents' finding
fails to acknowledge customers who have decided to sole-source LNG projectsin the United States
for lack of dternatives, RFOF 3.462 is mideading and incomplete.

Moreover, Respondents' finding isincorrect. Customers who “do not have the in-house staff
available to manage abid process’ can hire consultants to take bids and andyze them. Thiswas the
case for both the Dynegy and Y ankee Gas project. CCFF 990, 1009-10.

For reasons explained in CCRFF 3.460, a substantia number of customers have testified that
competitively bidding a project is more cost effective than sole-sourcing it because increased
competition results in lowers prices for the owner. As such, Respondents' assertion that *“ Sole-
sourcing with one contractor can provide an owner with ... less costs’ is unsupported by the record.

Respondents' finding is aso incomplete because it ignores the most important characteristic of
sole-source contracting: sole-sour cing a project ismuch more lucrative for the supplier.
Traditionally, sole-source contractors earn a higher margin for their work. For example, before the
merger, by securing a sole-source relationship with a customer, CB&I earned 8-10% for negotiated
work versus an average of 2.5% for CB& I’ stotal work sold. (CX 227 at CBI-PL045109; see also
CX 112 at PDM-HOU 011513-4 (PDM observesthat CB&I’s priceto an LNG customer “is
probably substantidly high due to their perceived sole-source position')).

Industry participants have also testified that sole-sourcing a project is more lucrative to the
supplier than competitive bidding. Mr. Price of Black & Vesatch tetified that being the sole-source
EPC contractor would mean that afirm “do[es|n’t have to develop the lowest cost. Y ou can be — put
more profit into the project because you don't have any competition.” (Price, Tr. 558-9). Mr.
Kamrath of Air Liquide dso testified that he “found that dways a competitive bid resulted in a better
cost for [Air Liquide].” (Kamrath, Tr. 2030). Respondents o fail to note

[ ] testimony regarding the Pine Needle facility. Reflectingon|[ ] extensve
experience in the LNG market, [ ] recounted that the cost of the Pine Needle facility,
sole-sourced with CB&I, was [ ] more than comparable facilities. ([ B
in camera).

Mr. Glenn testified that CB& I prefersto perform LNG projects on a negotiated basis asthe
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sole-source turnkey contractor. (Glenn, Tr. 2659-60). After CB& | secured the sole-source
agreementsfor [ ] threeimport termind projects, he rlayed to hisinvestors CB&I is “trying to focus
more of our energy, more of our efforts, more of our resources on the higher margin work.” (CX 1731
at 41-42).
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In sum, sole-sourcing is generdly preferred by the supplier, not by the customer; the customer
knows that competition breeds lower prices and that sole-source suppliers are in apostion to increase
their margins at the customer’ s expense.

3464  Theultimate decision regarding what format the contracting process will take is the owners decision.
(Glenn, Tr. 4125; 1zzo, Tr. 6480-81).

Response to RFOF 3.464

Respondent’ s finding is only true to the extent that customers make “decisons’ based upon
having choices. Post-acquigtion, if no viable, low-cost competitors exist in the LNG market besides
CB&I, cusomerssuchas  have no choice and make the only “decison” that they can: choosing to
sole-source with CB& |, and likely paying a higher price. CCRFF 3.461.

3.465  Prior to the acquisition, customers commonly sole-source negotiated LNG projectsin the U.S. (Scorsone,
Tr. 4959-60). The three most recently constructed LNG projectsin the U.S. prior to the acquisition were
sole-source negotiated. 1n 1994, PDM negotiated a sole-source contract with Enron for an LNG import
terminal in Penuelas, Puerto Rico. (Scorsone, Tr. 4960; 1zzo, Tr. 6480). In 1995, CB&| negotiated a sole-
source agreement for the Pine Needle peak-shaving plant, consisting of two single-containment LNG tanks,
in North Carolina. (Scorsone, Tr. 4960; RX 447). PDM also entered into sole-source negotiations, and was
granted aletter of intent, with Williams to construct the Cove Point LNG facility just prior to the acquisition
in 2001. (Scorsone, Tr. 4963).

Response to RFOF 3.465

Respondents’ finding ismideading. Out of seven completed pre-acquisition projects,
Respondents only sole-sourced two projects. The Pine Needle peak-shaving project, and the
Penuelas, Puerto Rico project. CCFF 136.

Moreover, Respondents imply that the Cove Point project has always been a sole-source
negotiation, which isincorrect. The Cove Point project began as a competitively bid project prior to
the signing of the letter of intent, saving the customer gpproximately [ ]. CCFF 785.
Williams only committed to a sole-source contract with PDM after CB& | dropped out of the bidding
for the 850,000 barrel tank. (Scorsone, Tr. 4965).

3466  The Puerto Rico project consisted of a power plant and import regasification facility, including a one million
barrel double containment tank. (1zzo, Tr. 6478-79). Enron was comfortable with the open-book processiit
used with PDM for the Puerto Rico project, and believed that it got a"reasonable, fair price”. (l1zzo, Tr.
6481).

Response to RFOF 3.466

Mr. 1zzo did not define what he meant by a“reasonable, fair price’ on the Puerto Rico project.
Moreover, Mr. 1zzo' s opinion about the Puerto Rico project further supports Complaint Counsd’s
evidence that the knowledge of CB&I's existence in the LNG market prior to the acquisition deterred
PDM from imposing significant price increases, and vice versa.
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3467  While negotiating, PDM did not assume it had no competition for the Puerto Rico project: "my view of our
business is that there's always competition at some point and throughout the negotiations on a sole-source
basis the customer can at any time change their mind and decide to drop you and pursue the project with
some other contractor.” (Scorsone, Tr. 4960).

Response to RFOF 3.467

Mr. Scorson€e' s self-serving testimony is uncorroborated. Complaint Counsel, however, agrees
that prior to the acquisition, the threat of losing a sole-source contract to CB& | forced PDM to provide
the best service possible at the lowest price possible. Post-acquisition, however, there is no competitor
for customersto turn to when CB& I imposes price increases or engages in anticompetitive behavior.
CCRFF 3.56-3.227 (None of Respondents claimed “entrants’ can replace PDM).

3. CB& I HasImposed a Price Increase for the CM S Project

3470 CMSentered into an EPC agreement with CB&| for the Lake Charles expansion. (J. Kelly, Tr. 6260).
[
1 D.

Response to RFOF 3.470

Respondents mischaracterize Mr. Kely'stestimony. |
] Mr. Kelly was asked [

] After liging the firms
named by Respondents, Mr. Kedlly added that those firms “would bethe primary threel'd be
looking at.” ([ ], in camera, emphasis added). In the use of the word “would,” Mr.
Kely communicates that he never “look[ed] a” the firmsin thefirst place, but that if the sole-source
arrangement with CB&| did not work out, that he would begin to look at these other firms.

Moreover, Respondents imply that Mr. Kelly would have found the EPC firms listed equdly as
qudified as CB&I| when, in redlity, none of those EPC firms are capable of congtructing an LNG tank,
and none have as much experience as Respondents in building pesk-shavers or import terminas.
CCFF 136; CCRFF 3.228

3471 CMSengaged in asole-source negotiation with CB&| due to efficiency, continuity and resource savings;
CM S saved resources by foregoing aformal bid process. (J. Kelly, Tr. 6267). [

1 DI
1 D

Response to RFOF 3.471

Respondents' finding is mideading because it impliesthat CM S is better off having sole-sourced
the Lake Charles project with CB&I. As explained below in CCRFF 3.474 and 3.475, CB& | used
the same “fat” price quotes from the Cove Point project for the CM S project.
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3472 |
1 1). Aspart of the agreement, CM S went through
CB&|'s cost estimate process. (J. Kelly, Tr. 6266). [
1 1). By having CB&I open its books, CM'S became more
comfortable that CB&I's price was reasonable. (J. Kelly, Tr. 6266-67). [

1 D.

Response to RFOF 3.472

Respondents' finding is mideading because it suggests that every aspect of the congtruction of
the facility was “open” for CMS sreview. Asthe EPC contractor, CB& | was respongible for the
congtruction of the entire project and may have smply grouped the LNG tank costs as onelineitem. |

1 ], in camera; see also CCRFF 3.476). Asdescribed in the discussion
about CB& I’ s price increases on the Cove Point project, CB&1 can hide price increases by padding
cost items such as “materias,” “margin” and “overhead/SGA” costs. CCFF 801, 805.

3473 |
1 DI
1 D[
1 D.

Response to RFOF 3.473

Respondents mideadingly suggest that Skanskal\Whessoe, aforeign firm with higher costs,
provided an accurate standard from which to judge CB& I’ stank pricing. As shown in CCRFF 3.474,
inpre-merger bidsto[ ] CB&I quoted prices|[ ] below Whessoe. Post-acquisition, CB&|
submitted apriceto CMSthat wasonly [ ] below Skanska/\WWhessoe' s price. RFOF 3.474.
CMS “check” on CB&I was meaningless sinceit did not catch CB& I’ s substantid price increase
since the merger.

3474 | 1 D[

1 DI
1 D.

1 D.
Response to RFOF 3.474

The cited testimony demongtrates the fal se sense of security customers experience when they
samply compare CB& I’ s post-merger prices to higher-priced foreign competitors. Because Mr. Kdly
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sees that Skanskal\Whessoe' s priceiswithin a[ ] range of CB&I’sprice, heis
“*very comfortable’ with CB& I’ stank price.”
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Lacking information about pre-merger prices, Mr. Kdly does not know how much
anticompetitive harm CM S has actualy incurred. Skanskal\Whessoe' s quote of [
] to CM S was essentidly the same as Whessoe' s pre-acquisition quote to |

] for the same sized single containment LNG tank. ([ ], in camera;

RX 157 a[ ]02004incamera). CB&I quoted|[ ] apriceof [ ] for the same
szedtank. (RX 157 a[ ] 02004 in camera). However, CB&I’spriceto CMS, | 1,
is[ ] higher than CB&I'spriceto[ ] of [ ]. Q. Kely, Tr.6260; RX 157 at [ ]
02 004, in camera).

In other words, the anticompstitive effect of the merger to CMSis| ]-
3475 [ ]

(0 D[

1 D.

Response to RFOF 3.475

Thisfinding isincomplete and mideading. To check CB&I’s quoted price of [

] (incamera) CMS saw that the LNG

tank for Cove Point was priced between | 1- ( ,in
camera). Comparing the budget priceit had received to the | ], CMS

[

1 ], in camera).

CMS could not have known that the Cove Point price quoted by Respondentsincluded “fat
“and “excessve’ cost estimates and that following the acquisition, CB& | took advantage of project
delays and change orders to inflate the price of the Cove Point LNG tank to [ ].
( ] in camera).

Despite the absence of project delays or change orders in the CM S project, CB& | has
imposed on CMS a price even higher than the current price of the Cove Point project.

3476 | 10 D-
[ 1 D-[

1( DI
1 D

Response to 3.476

Respondents' finding isincomplete and mideading. Mr. Kely testified thet [
] did not “review margin and overhead costs for the tank portion of the project.” ([
], in camera). Without this criticd information, [ ] evduation of the
competitiveness of CB& I’ s tank price would be incomplete. As described in the discussion about
CB&I’s price increases on the Cove Point project, many of the price increases were hidden asitems
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such as“margin” and “overhead/SGA™ cogts, dl of which were dready “fat” and “excessive’ even
before CB& I’ s third price increase on Cove Point. CCFF 801, 805.

3477 [ 1( D-
[ 1 D
[ 1 D
[ 1 D.

Response to RFOF 3.477

To the extent that Respondents suggest that CMS's “check” was sufficient to prove the
competitiveness of CB&I’s price, Respondents’ finding ismideading. As shown in CCRFF 3.474,
3.475, and 3.476, the various steps that Mr. Kelly took to ensure that CM S would get a competitive
price rdied on insufficient information. When PDM existed, customers could “check” one firm’s price
againg the other, each of whom were willing to price aggressvely in order to win the business —
competition dictated what was a“competitive” price. In the absence of PDM however, customers do
not have the benefit of competition; thereis only CB&I, and itsincentive isto maximize its profits.

3478 [ ]
( D[
1 DI

1 D

(state of mind evidence).

Response to RFOF 3.478

Mr. Scorsone' s salf-serving testimony is uncorroborated. The testimony is aso “ state of mind”
evidence and nothing more; Mr. Scorsone' s testimony was not offered or admitted for the truth of the
matter asserted therein. Respondents presented no evidence proving that CB& | was concerned about
“compstitive pressure.” The only “ competitive pressure’ for CB& 1 was whether to raise the price to
CMSby [ ] abovepre-merger levelsor higher. Respondents also presented no evidence
corroborating Mr. Scorsone' s testimony that CB& | feared that CM S “would be forced to go
elsawhere” The only other place CM S could go was Skanskal\WWhessoe, but itspricewas[ | higher
than CB&I.

3.479 [
1 ]). CMSnever felt that it was at a disadvantage during
its negotiation with CB&I. (J. Kelly, Tr. 6272). [

1 D[
1 D.

Response to RFOF 3.479

Asexplained in Complaint Counsel’ s Response to RFOF 3.474 to 3.477, CMSwas
“comfortable’” only because it had insufficient information and could not know that it hed incurred [
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] in anticompetitive harm as aresult of the merger.
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3480 CMSdoesnot believe that CB&| isthe only vendor that can provide these services. (J. Kelly, Tr. 6267).
CMSfelt it had options other than CB&1; CM S was prepared to go forward with these options if it was not
able to obtain aminimally acceptable contract from CB&I. (J. Kdly, Tr. 6272).

Response to 3.480

Thisfinding isincomplete and mideading. Mr. Kdly lacks sufficient knowledge about foreign
firms to judge whether those firms are capable of providing sole-source services at pre-merger price
levels. Mr. Kelly admitted that he is not knowledgeable about the skills or capatiilities of any foreign-
based LNG tank vendor in the United States. Mr. Kelly has not

[
1 ( ], in camera).
Mr. Kelly testified that he has | ]
(X 26a58([ D), in camera). When questioned about ATV and H.B. Zachry, Mr.
Kelly answered | ]
(IX 26a 59 ([ 1), incamera). Mr. Kelly did know [
] (IX 26 at 59 ([ 1), incamera). Mr. Kely did not know [
1 (X' 26a 60 ([ D
in camera).

CB&|I isthe only non-foreign based firm that can sdf-construct an LNG tank and CMSis
currently only knowledgeable about CB& I’ s capabilities.

3481  For example, CMSwould not discount aforeign-based LNG tank constructor just because it was aforeign
company. (Kelly, Tr. 6261). CMSis not aware that foreign-based tank constructors would have a problem
complying with United States codes. (Kelly, Tr. 6263).

Response to RFOF 3.481

Respondents mideadingly suggest that Mr. Kelly has foundation to opine about the abilities of
foreign LNG tank firms. As shown in CCRFF 3480, Mr. Kélly is unfamiliar with foreign-based firms.
The assertion by Respondents that Mr. Kedlly'sis“not aware” that foreign-based tank congtructors
would have a problem complying with United States regulations and codes is not an affirmation of what
Mr. Kelly knows to be true; it only showsthat CM S lacks information about entry barriers.

3.482  Thesize of atank constructor isimportant because for the Lake Charles expansion contract, CM S requested
a parent guarantee; the parent company needed to be financially large enough to support the size of the
project. (Kelly, Tr. 6264).

Response to RFOF 3.482

Respondents mideadingly suggest that CM S has a requirement or guideline regarding the size of
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its LNG tank constructors. [
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] (X 26 at 48-9 ([ D, in camera).

3483 CMSbelievesthereisenough competition from international vendors to ensure that a single tank supplier
will not be able unilaterally raise prices. (Kelly, Tr. 6263-64).

Response to RFOF 3.483

If CMS knew that as aresult of the dimination of PDM, CB&| had anticompetitively raised the
LNG tank priceto CMShy [ ] but right below the price of aforeign LNG tank supplier,
CMS may change its beliefs about competition snce the merger.

Moreover, as demonstrated in Complaint Counsdl’ s Response to RFOF 3.480, Mr. Kelly
lacks foundation to opine whether there “is enough competition from internationa vendors to ensure
that a single tank supplier will not be able to unilaterally raise prices” CCRFF 3.480.

[
]

4, Bidding on the Memphis Project |sHighly Probative of Current Market
Conditions

3493  In 1994, MemphisLight, Gas & Water ("MLGW"), apublic utility located in Tennessee, solicited bids for a

field-erected peak-shaving facility. (Hall, Tr. 1771, 1778-80). The Memphis project was aturnkey job
involving the construction of aliquefaction unit and an LNG tank. (Price, Tr. 548).

Response to RFOF 3.493

Respondents' proposed finding mischaracterizes the record. Bidders on the MLGW LNG
project were given three options. “they could bid the tank and the process; they could bid the process,
or they could bid the tank dlone.” (Hall, Tr. 1817). MLGW did not have a preference for one type of
bid versus another; “our intent was to look at everything we got and then do amix or match type of
combination. If we were seeing bids that we didn’t like for the whole plant, we could. have possbly
had selected a process designer and atank manufacturer as two separate entities and two separate
contracts.” (Hall, Tr. 1820).

3494  MLGW sent requests for proposalsto CB& |, PDM, Black & Veatch, Lotepro, and Stebbing & Associates.
(Hall, Tr. 1802-03). MLGW made affirmative efforts to encourage these companies to bid on the project.
(Hall, Tr. 1801-03).

Response to RFOF 3.494

Respondents proposed finding isincomplete and mideading. The only viable competitors for
the LNG tank portion of the project were CB& I and PDM. MLGW did not consider Black &
Veatch, Lotepro, and Stebbing & Associatesto be viable dternativesto CB&1 and PDM, as they
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lacked the capability to build the LNG tank. (Hal, Tr. 1801-02 (MLGW
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agreed to consder Black & Vesatch, Lotepro and Stebbing & Associates as viable candidates only if
they teamed up with atank partner)).

Prior to sending out the request for the Memphis LNG project, MLGW researched who had
built LNG tanksin the United States in the past. (Hall, Tr. 1799). Based on this research, MLGW
learned that “essentialy we had two viable companiesin the United States that could compete” CB&lI
and PDM. (Hall, Tr. 1799, 1800). With only these two companies as its options, competition was not
maximized. AsMr. Hal testified, more competitors “generaly helps us keep prices down when we
bid things. We know if we have more competitors, it -- it allows for more competition. It's just that
smple, yes. That'sthe answer. Therésno moretoit.” (Hal, Tr. 1800).

CB&I “represented [to MLGW] that they would not build the tank as a separate item from the
plant itsdlf...[t]he process unit.” (HAll, Tr. 1821). MLGW was disappointed with CB&I’s
representation “because it didn’t give us[MLGW)] an opportunity to compete firmslike [Black &
Vegtch] Pritchard’sdesign. Wefdt like Pritchard had adequate design capability to build an LNG
plant, but they could not build atank, per se” (Id.). Hal described CB&I’srefusd to bid the tank
separately as* atake-it-or-leave-it deal where we would rather | guess the expression is cherry-pick
the best designsin the best areas.” (Id.)

Black & Veatch and Lotepro were reluctant to bid on the LNG project because “they were
worried about their acceptability if they teamed up with foreign tank builders.” (Hall, Tr. 1801-02; see
id. 1800 (“I don't think L otepro was originaly going to compete.”)). Lotepro and Black & Vegtch
lacked the capability to build atank. “[E]ach of the people that could not build LNG tanks, such asus,
needed a partner to providethetank.” (Price, Tr. 548).

Stebbing & Associates was unable to submit a bid for the entire facility because they could not
post the necessary bond. (Price, Tr. 555 (* And then there was another bidder that in the last minute
couldn't qudify for -- they had to post abond and they had a problem there, so they were going to
build aliquefaction unit probably but did not submit abid.”)).

3.495  Several companies bid on the Memphis project including: (1) PDM; (2) CB&I; (3) Lotepro; and (4) Black &
Veatch. (Hall, Tr. 1804-05; Price, Tr. 548, 555). CB&I was the successful bidder for this project. (Scorsone,
Tr. 5010).

Response to RFOF 3.495

Respondents' proposed finding isincomplete. Complaint Counsel agreesthat CB& 1 wasthe
successful bidder. One reason CB& | won isthat Lotepro and Black & Veatch, who used foreign
LNG tank suppliers, submitted subgtantialy higher price quotes for the LNG tanks. The following
shows each firm’s bid for the LNG tank portion of the Memphis project: PDM $10.5 million; CB&|
$10.5 million; Lotepro/Whessoe $15 million; Black & Veatch/TKK $16.7 million. (CX 829 at 5; Hall,
Tr. 1876; Price, Tr. 648).

Mr. Hall of MLGW tedtified that the level of competition between CB& 1 and PDM was “very
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competitive.” (Hal, Tr. 1804). The other companies“weren’'t even close” (1d.) CB&I’sreview of
the bid determined that “Lotepro’ stota facility bid usng Whessoe tank and Pritchard' s bid using TKK
tank did not turn out to be very competitive” (CX 186 at CBI-PL012446).

3497  Lotepro (Linde) bid on the Memphis project using quotations from Noell Whessoe and Titan Constructors
and/or Erected Steel Products. (Hall, Tr. 1833-34; Kistenmacher, Tr. 896; Scorsone, Tr. 5013). Noell
Whessoe was reluctant to get involved in the Memphis bid, and would not bid the entire LNG tank to
Lotepro. (Kistenmacher, Tr. 895, 939-40). Lotepro "had difficulties' getting Noell Whessoe to provide an
engineering quote. (Kistenmacher, Tr. 940). Noell Whessoe requested to be reimbursed for the engineering
quote because it did not want to take the risk of bidding the project. (Kistenmacher, Tr. 940).

Response to RFOF 3.497

Respondents proposed finding isincomplete. Lotepro was forced to seek quotations from
Nod | Whessoe and Titan Congructors because Lotepro * had difficulties finding a qudified vendor to
build that tank because the mgjor players, PDM and CB&I, declined to quoteto us.” (Kistenmacher,
Tr. 893-94, 896).

Whessoe' s engineering package included “dl the detailed know-how about how to build an
LNG tank,” leaving Lotepro “herein the U.S. looking for a construction company that would congtruct
that tank.” (Kistenmacher, Tr. 895-96).

3501 IntheBlack & Veatch/TKK/Graver Tank arrangement, TKK would provide the design/engineering, manage
the construction, and specify the materials. (Price, Tr. 552). Graver Tank would perform the construction of
thetank. (Price, Tr. 552). Black & Veatch would be responsible for "some of the civil engineering." (Price,
Tr. 545).

Response to RFOF 3.501

The Black & Veatch/ TKK/Graver Tank arrangement, which was not compstitive in the
MLGW hid, issmilar to the current arrangement between ATV and TKK. In its arrangement with
ATV, TKK isresponsble for the engineering and design of the LNG tank, as wdll as providing training
to ATV’'s employees on how to construct the tank. (Cutts, Tr. 2327, 2379). Mr. Cutts, ATV's
president, believesthat ATV needs severd years of experience before its employees will work as
efficiently asCB&I's. (Cutts, Tr. 2379).

Mr. Price of Black & Vesatch tedtified that they could not rely on CB& 1 and PDM to provide a
tank: “They were bidding againg usfor that facility. There would be no reason for them to provide us
with acompetitive price.” (Price, Tr. 549). Black & Veatch formed ateam that surveyed over 30
companies, foreign and domestic, and winnowed the list to three firms. Black & Veetch could find only
one domestic tank supplier, other than CB&1 or PDM, that was aviable option: Preload. (Price, Tr.
550). However, Preload’ s tank design was costly and Black & Veatch was concerned that Preload
would not be competitive. (Price, Tr. 550). The two foreign options were TKK and Whessoe.

(Price, Tr. 550-51).
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3502  Two Black & Veatch documents, RX 888 and CX 1571, provide a price estimate of the LNG tank Black &
Veatch submitted for the Memphis project. Although MLGW requested a specified breakout of the price of
the LNG tank, both PDM and L otepro ignored this requirement. (RX 888). +-RX 888 indicates that Black &
Veatch's tank price, using TKK's design, was approximately $13 million. (RX 888). Of the $13 million tank
price, over $10 million of the cost was attributed to materials and labor that would be supplied by Graver for
the project. (RX 888). This document further indicates that "the erection costs quoted by Graver Tank are
very high." (RX 888). CX 1571, which represents the bid results of the Memphis project, indicates that
Black & Vesatch's tank price was $16.7 million. (Price, Tr. 646; CX 1571).

Response to RFOF 3.502

CX 1571 is not admitted in evidence and, therefore, the portions of thisfinding that rely on CX
1571 should be disregarded.

Moreover, Respondents proposed finding is mideading and isincomplete. Black & Vesatch
Pritchard determined that “the materid costs including shop fabrication and taxes seem to bein line”
(RX 888 a 2). The portion of Graver's codsthat Black & Vestch consdered to be high areitsfield-
erection costs. (Id.) Pritchard determined that the bid was dso not competitive because “the CB&|
design fee for the tank adone is much less than that quoted by TKK.” (1d.)

Mr. Price’ stestimony, as cited by the Respondents, does not state that CX 1571 reflects the
bid results on the Memphis project. Before Mr. Price could answer that question, Complaint Counsdl
objected and the question was withdrawn. (Price, Tr. 647).

3503  Brian Price of Black & Veatch conceded that a primary reason it was unsuccessful at Memphis was because
itsliquefaction unit had ahigh cost. (Price, Tr. 561, 645). Black & Veatch'stotal bid price for the Memphis
project was $47,700,000. (Price, Tr. 648). Black & Veatch submitted aliquefaction bid that was $31 million.
(Price, Tr. 648; CX 1571). Black & Veatch'sliquefaction bid was $11 million higher than PDM's bid, and $9
million dollars higher than CB&I'sbid. (Price, Tr. 648-49). Infact, even if Black & Veatch partnered with
PDM to bid on the Memphis project, the Black & Veatch/PDM bid still would have finished fourth in the
bidding process. (Price, Tr. 648-49).

Response to RFOF 3.503

The critica point of the Memphis example — a point essentialy undisputed by Respondents—is
that the price of an LNG tank from foreign firmsis dramatically higher than Respondents prices. The
price of aliquefaction unit, which is not areevant product market for this case, and whether or not
Black & Veatch would have won the project, are both irrelevant.

Respondents proposed finding is mideading and misstates the testimony in the record. Mr.
Price did not state that the high cost of the liquefaction process was the primary reason that it was
unsuccessful. On direct examination, Mr. Price testified that Black & Vegtch was unsuccessful, not
only because of its costs on the liquefaction process, but aso because it needed “ better pricing on the
tank to be competitive on the tank portion of the project.” (Price, Tr. 561). Mr. Price concluded that
using TKK asthe tank supplier caused the tank priceto be high. (Price, Tr. 561). Mr. Price
confirmed this conclusion on cross-examination. (Price, Tr. 644-45).
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Respondents proposed finding is dso mideading in that it implies that TKK’ s tank bid played
no part in Black & Veatch’s noncompstitive bid. Black & Veatch'sreview of the preliminary bids
submitted for the MLGW project concluded that the Black & Veatch/ TKK/Graver’s bid was not
competitive, in part, because “the CB& | design fee for the tank aone is much less than that quoted by
TKK.” (RX 888 at 2).

3504  Preload also submitted atank only bid for the Memphis project. (Price, Tr. 555). Preload proposed to build
asted-lined concrete tank. (Hall, Tr. 1816-17).

Response to RFOF 3.504

Thisfinding is mideading and incomplete. Mr. Hal of MLGW tedtified that Preload’ s bid using
its stedl-lined concrete tank design “was extremely high compared to the CB& I or the Pitt Des-Moines
or | believe it might have been higher than the L otepro/\WWhessoe tank...because of the method of
congtruction they wereusing.” (Hal, Tr. 1817). Mr. Hall added that “on numerous occasions, | tried
to discourage them from bidding, primarily because | knew that they didn’'t have achance” (Id.)

3505 While PDM/Air Products submitted the lowest bid for the Memphis project, its bid did not conform to
MLGW's specifications. (Hall, Tr. 1823-24; Davis, Tr. 3196). Infact, PDM's bid had approximately 157
shortcomings that were out of line with MLGW's request for proposal. (Hall, Tr. 1823-24). PDM also failed
to address a variety of engineering issues. (Hall, Tr. 1838-40). Because of these shortcomings, PDM/Air
Products' bid was disquaified. (Hall, Tr. 1823-24; Scorsone, Tr. 5012). PDM's bid and CB&I's bid were "not
guoted on the sameitem." (Hall, Tr. 1839-40).

Response to RFOF 3.505

Respondents proposed finding isincomplete and mideading. PDM’s “tank design itsdf was
within the parameters that [MLGW] had — that we had laid out.” (Hall, Tr. 1876). The reason
PDM/Air Products was not selected was because of design issues unrelated to the LNG tank portion
of the project. The two companies thought that MLGW’ s design requirements, as specified in the bid
proposd, “had alot of inefficiencies in them, and we thought a lower price to amunicipd utility might be
attractive.” (Davis, Tr. 3196). Aspart of itsbid strategy, PDM/Air Products “ did some redesign work
to save money.” (1d.)

3506 PDM did not submit a separate break-out price for the LNG tank, apart from the liquefaction unit bid.
(Scorsone, Tr. 5010). Because PDM failed to provide a separate price for the LNG tank, Mr. Scorsone
testified that it would be difficult to determine what the cost break-out of PDM's tank bid was for the
Memphis project. (Scorsone, Tr. 5011-12). CX 1571, aBlack & Veatch document that represents the bid
results of this project, suggests that PDM's tank price was approximately $13 million. (Price, Tr. 646; CX
1571). It isunclear whether CB&I's tank price for the Memphis project was $10.5 million (RX 888) or $13
million. (CX 1571).

Response to RFOF 3.506

CX 1571 isnot admitted in evidence. Asaresult, the portion of this finding thet relies on CX
1571 should be disregarded.
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Respondents’ proposed finding misstates the record. Lotepro obtained the cost breakdown for
each competitor’ s bid for the Memphis LNG project when these numbers were published.
(Kistenmacher, Tr. 898). This cost breakdown is reflected in CX 829 (Kistenmacher, Tr. 897-98),
and it showsthat CB& I’ s tank price for the Memphis project was $10.513 million. (CX 829 at 5).
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3507  Noell Whessoe's and TKK's participation in the Memphis bid in 1994 do not bear upon CB&I's current
perceptions of their ability to competein the U.S. (Scorsone, Tr. 5013). First, the Memphis project occurred
nine years ago. (Scorsone, Tr. 5014). Second, neither Noell Whessoe nor TKK announced plans to
construct LNG facilitiesin the U.S. in 1994: "They had not planted their flag at that point . . .." (Scorsone,
Tr. 5014).

Response to RFOF 3.507

Mr. Scorson€' s self-serving testimony is uncorroborated and contradicted by the evidence.

Thereisno evidence that “planting their flags’ in the United States has changed the substantial
price advantage enjoyed by Respondents againgt foreign LNG tank firms. To the contrary, as
discussed in Complaint Counsel’s Response to RFOF 3.95, Respondents' (1) post-merger business
documents, many of which were authored by Mr. Scorsone, (2) statements to the public and in SEC
filings and (3) higher pricesto cusomers dl reflect CB& I’ s continued price advantage againg foreign
LNG firms. Thereis no evidence that the price advantage has dissipated just because some foreign
firms developed new partnerships. Whessoe and TKK had American partnersin 1994 on the
Memphis project and they have American partnerstoday. The only change isthat since the merger, the
price gap between CB& | and foreign LNG tank suppliers has narrowed; not because the prices of
foreign firms has declined, but rather because CB& | has implemented significant anticompetitive price
increases.

Second, it should be remembered that Whessoe was active in Trinidad about the same time it
was bidding on the Memphis project. Whessoe was able to win projectsin Trinidad but could not
transfer that success to the United States. This fact demondtrates that there are business conditions
unique to the United States that make entry difficult and help maintain Respondents competitive
advantage. If we juxtapose the Whessoe/Trinidad/Memphis example to today, Respondents’ reliance
on AT&VI/TKK’swinin Trinidad (and other foreign firms attempts to win projects in the Bahamas) is
misplaced. Winning aproject in Trinidad or anywhere €lse outside the United Statesis not a precursor
to successful entry in the United States. To the contrary, CB& 1 continues to win the mgority of LNG
projectsin the United States just asiit did before the merger, except today it charges higher prices.

Finaly, Respondents' proposed finding is mideading. The fact that the Memphis project
occurred nine years ago does not diminish itsimportance. CB&I relies on the results of the MLGW
project to determine its strategy to not quote separate tank prices on future LNG projects. In 1997,
CB& | consdered whether to continue to bid tank-only prices for future LNG projectsinthe U.S. In
an interna e-mail, aCB&I vice president, Mr. Carroll Davis, noted that “ Prior to bidding Memphis, we
had request(s) for us to bid tank only to process contractors.” (CX 186 at CBI-PL012446). Based
on itsandyss of the Memphis bid, CB& I concluded that it would only provide turnkey quotes for the
totd LNG fadility:

With PDM tied in with Air Products, it isin CB&I’s best interest NOT to quote

separate tank price. Quoting a separate tank price will only serve to make the process-
only contractorsviable. At Memphis, Lotepro’stotd facility price was 40MM. They
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quoted breakout price of $25MM for process only. |f we had quoted atank only
price, the combination of Lotepro process and CBI tank would have been a serious
threat to CBI totd facility price. Lotepro’stotal facility bid usng Whessoe' s tank
and Pritchard’sbid usng TKK tank did not turn out to be very competitive.

(1d.) (emphasis supplied).

This dl-or-nothing strategy, based on the MLGW hid, has been implemented during the bidding
process for at least two LNG projects — Dynegy and Y ankee Gas. See CCFF 984-1001 (CB& |
refused to bid on the tank portion of the Dynegy LNG project, requesting instead, expresdy againgt the
client’ swishes, to bid the facility turnkey); CCFF 1010-1024 (CB& | pressuring client to purchase
LNG facility on aturnkey basis, and refusing to provide detailed tank quotes to customer).

Industry members il rely on the MLGW project in making business decisons. In 2001, when
CB&I acquired PDM, Air Products was concerned that it was losing its ally, and began to consder
who would replace PDM. According to Mr. Davis, if Air Products was unable to form an aliance with
CB&I to bid on LNG facilities, then Air Products would be unable to compete on future turnkey LNG
projects because “we couldn't find another domestic tank builder with their experience and their market
presence.” (Davis, Tr. 3199-200). Air Products requires a domestic tank building partner because,
based on “Memphis...we saw that the overseas tank suppliers weren't as competitive and were not a
presence, a market presence, with the LNG community.” (Davis, Tr. 3199). Since the merger, Air
Products has chosen to pursue an aliance with PDM’ s successor, CB& 1. (Davis, Tr. 3198-99).

As aconsultant to Dynegy, Mr. Price testified that he was concerned that Dynegy would pay a
higher price for the LNG tanks if CB&I did not bid on the tank portion. (Price, Tr. 622); CCFF 1000.
This concern was based, in part, on his experience bidding for the MLGW LNG project. (1d.)

3.508 At the time of the Memphis bid, Noell Whessoe was not affiliated with Skanska, and did not have officesin
the U.S. (Kistenmacher, Tr. 939). Black & Veatch and TKK formed an alliance for the sole purpose of
bidding on the Memphis project. (Hall, Tr. 1838). "TKK clearly camein on aone-shot deal in 1994 to work
with" Black & Vestch on this project. (Price, Tr. 650).

Response to RFOF 3.508

Respondents proposed finding is mideading and incomplete. There is no evidence that
Whessoe was $5 million higher on the Memphis LNG tank because it lacked an “office” in the United
States. Nor isthere any evidence that TKK was $6.7 million higher than Respondents because the bid
was a“one-shot ded.” TKK had every incentive to put its best foot forward in terms of price and
quaity snce awinin Memphis would have been itsfirg in the United States and strengthened a
relationship with atop-notch EPC contractor in Black & Veatch. TKK had a better opportunity to win
in partnership with afirm of Black & Veatch's experience than with its current partner AT&V, afirm
which was never been involved in an LNG project and admits to having along learning curve ahead of
it. (Cutts, Tr. 2379, 2393-94).
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E. BARRIERSTO ENTRY WILL PREVENT FOREIGN ENTRY

3509  Nige Carling, formerly of Enron, testified that "Building atank islike any other construction job, it's al
about the logistics of managing the job, managing the quality, managing the safety, managing the
regulations and managing the unions." (Carling, Tr. 4526). Building atank "isaréatively straightforward
exercise when compared with other aspects of construction.” (Carling, Tr. 4526).

Response to RFOF 3.509

Building an LNG tank isfar from a“relatively sraightforward exercise” Condruction of LNG
tanksis a multi-step process that takes two to three years to complete. (CX 162 at CBI-PL006153;
CX 167 at CBI-PL007052; CX 1385 at CBI-PL033809). CB& | employee Peter Rano describes
LNG tank projects as“mongters’ and testifies that “[t]hey are fairly large congtruction.” (Rano, Tr.
5888-89).

As shown in Complaint Counsdl’ s Response to RFOF 3.26, many witnesses disagree with Mr.
Carling, including, but not limited to, Mr. Kistemacher, Mr. Andrukiewicz, Mr. Hal, Mr. Sawchuck,
Mr. Davis, and Mr. Newmeister. Even Mr. Glenn’s testimony contradicts Mr. Carling’s. Mr. Glenn tell
hisinvestorsthat “alot of owners out there, if they go to build a sophiticated project, like an LNG
project or an LNG tank, they don’'t want to take a chance on alow price and a potential second class
job or shoddy welding or any of that kind of stuff. The kind of work that we do isvery specialized,
very sophisticated.” (CX 1731 at 44-5, emphasis supplied). CCRFF 3.26

The congtruction of LNG tanks requires specialy-trained congtruction workers, particularly
welders who have experience welding 9% nickel sted (a specid dloy that is not widdly used), who can
weld together the tank’ s large stedl pieces with a precision that diminates leks. (Cuitts, Tr. 2379-80;
Kistenmacher, Tr. 881-82; ], in camera); CCFF 326. Mr. Cuitts, vice president of
ATV, one of the companies Respondents cite to as an entrant into the LNG market, states Y ou don't
just weld [LNG tanks] up any old way....The equipment is quite expensive to develop. Y ou can go buy
it, but the stuff you buy has to be modified and tailored, and then you have to build procedures around
it. Soit’snot like you can go buy an automobile. It's unique equipment....” (Cutts, Tr. 2379); CCFF
327.

3.514 El Paso specified the use of NFPA 59A and API 620 standards for both the Altamira, and Rosarito, Mexico
LNG jobs. (Bryngelson, Tr. 6147). El Paso retained PTL to determine whether the designs for these projects
comply with U.S. codes and regulations. (Bryngelson, Tr. 6157, 6162). El Paso believesthat all of the
foreign companies on the Altamira and Rosarito pre-qualification lists are able to build field-erected LNG
tanks to NFPA 59A and API 620 standards. (Bryngelson, Tr. 6147). El Paso further believesthat all of the
bidders on its Altamira and Rosarito pre-qualification lists have the necessary experience to build LNG
tanksin the U.S. because "it is no more difficult to build it in the United States than it would be in other
parts of theworld." (Bryngelson, Tr. 6149).

Response to RFOF 3.514

Respondents' finding is mideading and lacks support. Mr. Bryngelson has no basisfor his
opinion that “it is no more difficult to build [an LNG tank] in the United States than it would be in other
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parts of the world.” Mr. Bryngelson has only been working on LNG projects for two years
(Bryngdson, Tr. 6201) and has never previoudy been involved in the congruction of an LNG tank.
(Bryngdlson, Tr. 6205). The projects that Mr. Bryngel son is now working on arein Mexico and the
Bahameas, not the U.S. (Bryngelson, Tr. 6123, 6214).

As shown in CCRFF 3.578, Mr. Bryngel son lacks experience with foreign firms, and therefore
has no bass to testify whether these firms “have the necessary experience to build LNG tanksin the
U.S” Mr. Bryngdson testified that he has not had any conversations with anyone from Technigaz or
TKK about their ahility to qualify for an LNG tank project in the United States. (Bryngelson, Tr. 6241-
2 (“I have never spoken to asingle employee of Technigaz directly”); Bryngelson, Tr. 6241 (Mr.
Bryngelson has never “ spoken with anyone from TKK about their ability to qudify for an LNG tank
project in the United States’).

Mr. Bryngelson dso testified that he had never had * any conversations with any of the other
bidders that have bid on the Altamiraor the Bga LNG projects relating to whether that particular
bidder was qudified to build LNG tanksin the United States.” (Bryngelson, Tr. 6242). Because Mr.
Bryngel son cannot attest to the ability of these firms to compete in the United States, Respondents
finding isirrdevant and lacks support from a witness with the foundation to spesk regarding the
qudifications of foreign firms.

Respondents proposed finding is mideading and contradicts the evidence in this metter; it
impliesthat any LNG tank supplier can successfully compete in the United States. The fact that afirm
can build an LNG tank does not trandate into an ability to compete for an LNG tank in the United
States and win. CCRFF 3.565.

Theredity isthat only LNG tank suppliers with experience building LNG tanksin the United
States are able to successfully compete againgt CB& | — unfortunatdly, thisisanull set. Asdated in
CCRFF 3.522-3.526, LNG customers prefer a supplier who has experience dedling with the U.S.
codes and regulations. The only tank company in the United States with unmatched experience dedling
with these codes and regulationsisCB&I. ([ ],in
camera ([

)]

3515  TheLNG tanks constructed by Whessoe/Kvaerner in Dabhol, Indiafor Enron were be built to API 620
standards. (Carling, Tr. 4463; 1zzo, Tr. 6488). Enron also specified that the Bahamas project be built to API
620 standards and FERC guidelines. (Carling, Tr. 4479). Shell also required that the LNG tanks built by
TKK and CB&I in Bonny Island, Nigeria conform to NFPA and APl standards. (Rano, Tr. 5890-91). Tanks
built in the Dominican Republic, Spain, Malaysia, Australia, the Middle East, and Africawere built to API
620 standards. (Rano, Tr. 5891). Whessoe built LNG tanksin Trinidad to API 620 standards. (Rapp, Tr.
1332).

3516  Several foreign LNG companies have built LNG tanksto APl 620 standards including: (1) Technigaz - built
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tanksin Turkey and Qatar; (2) TKK - built tanks in Indonesia, Australia, and Nigeria; (3) Whessoe - built
tanks in Dabhol, Indiaand Trinidad; and (4) MHI - built atank in Ras Laffan. (Scorsone, Tr. 4926-27).

235



Response to RFOF 3.515 and 3.516

Respondents' proposed finding is mideading, asit implies that by building a LNG tank
internationdlly, aforeign-based LNG tank supplier can successfully compete in the United States. As
gated in CCRFF 3.95 and 3.565, foreign-based firms have been unable to successfully compete within
the United States for years, in spite of their efforts.

3.517  Prior to the acquisition, PDM teamed with Technigaz to construct LNG tanksin Turkey and Qatar to API
620 standards. (Scorsone, Tr. 4928-29). The LNG tanks for these projects were completed on time, in
accordance with the customers' requirements, and have been operating successfully. (Scorsone, Tr. 4930).

Response to RFOF 3.517

Respondents proposed finding is incomplete and mideading. [

] incamera). 1 ( ],in
camera). [

camera; Glenn, Tr. 4110, 4111); CCFF 56. [ 1 (
, in camera).

3518 CB&I perceivesthat foreign LNG tank companies will not have any difficulties complying with NFPA 59A
inthe U.S. (Scorsone, Tr. 4927) (state of mind evidence).

Response to RFOF 3.518

CB&|I's“gate of mind” about foreign LNG firmsisjust that and nothing more; the cited
testimony was not offered or admitted for the truth of the matter asserted therein. Asexplained in
CCRF 3.515 and 3.516, the ability to meet technica standards relating to an LNG tank, has no bearing
on the ability to congtruct an LNG tank in the U.S. a a price compstitive with CB& 1.

As gtated in CCRFF 3.95 and 3.565, Respondents’ proposed finding is unsupported by the
evidencein this matter and is contradicted by CB&I’s own business documents.

3522  CB&I does not have a competitive advantage over foreign tank builders because of its experience regarding
FERC issues. (Bryngelson, Tr. 6147). The tank contractor does not file for FERC permitting. (Bryngelson,
Tr. 6148). Rather, owners are responsible for filing applications and gaining permitting approval from FERC.
(Carling, Tr. 4480; Bryngelson, Tr. 6148; Scorsone, Tr. 4930-31; Cutts, Tr. 2500). The tank contractor will
typically only provide technical datato support thefiling. (Bryngelson, Tr. 6148).

Response to RFOF 3.522

Respondents own documents contradict this finding. Respondents market its experience with
the FERC permitting processto LNG customers and imply, in its documents, that its FERC experience
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enables cusomersto build its facilities in a shorter timeframe: “ CB& | brings unmatched experiencein
preparing the documents describing the facility that are necessary for permitting and/or filings for FERC
authorization permis...This critical stagein your project [] is best undertaken by CB& 1, whom the
permitting agencies, most especialy FERC, know and respect.” (CX 516 at CBI-19867-19868-
HOU).

Customers agree that Respondents’ experience regarding FERC issues gives Respondents a
competitive advantage over foreign tank builders. Mr. Blaumudler used experience dedling with FERC
asafactor in his consderation of potential LNG tank suppliersfor the Joliet LNG project.
(Blaumueller, Tr. 315-16). [ ] who works for one of the companies that
Respondents dlege is capable of handling FERC filings, testified that the competitiveness of
foreign tank buildersis hindered by their unfamiliarity with U.S. regulaions. “Foreign firmsare
trying to become competitive in the U.S,, but because of the relationships that need to be
developed between the owners and the subcontractors for foreign firms and understanding the U.S.
codes and the rel ationships with the permitting agenciesin the United States, | redly think that it would
take — it's going to take some time for foreign firms to be able to come up on the learning curve and
be competitive” ([ ], in camera).

It will be difficult for foreign suppliers of LNG tanks|
] for aU.S. LNG tank, in part, because [

1( 1in

camera).

The tank contractor provides the LNG facility owner studies, desgns and other information that
iskey to the preparation of the FERC filing. FERC looks closdly at the tank portion of the facility, and
requests information about the design of thetank. (Price, Tr. 572). If thisinformation is not correct,
the LNG facility will not get FERC gpprovd. (I1d.). For the FERC filing, the tank contractor provides
“the actud design of the whole facility, alot of information about each of the itemsin the facility, the
equipment, the tanks, the piping, the impact it would have on the community, al sorts of impacts from
cregting jobs, pogtive impact, creating jobs, but also the impact on the community of -- any industria
facility that we see today hasimpacts on the community that you have to evauate, the impact of cultura
resources, and so forth.” (Price, Tr. 573-74). Facility ownersrely on thisinformation that tank
contractors provide in preparing its FERC filings.

Mr. Bryngelson, who Respondents rely upon for this finding, does not know about the FERC
process. He has not been involved in the FERC filing process for any LNG tanks. (JX 22 at 173
(Bryngelson, Dep.)). He does not know what information much be provided to the person putting the
filing together or which information for the filing would come from the LNG tank supplier. (1d.). He
does not know whether designs for the LNG tank must be included in a FERC filing. (1d.).

The other LNG customer Respondents rely upon, Mr. Carling, was unable to prepare the
FERC filing himsdlf, and his company, Enron, had to subcontract a company to perform asurvey
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necessary to secure FERC approva. (Carling, Tr. 4479-80).

3523  Several owners such as El Paso, Williams, CMS and Tractebel have experience working on FERC
applications. (Bryngelson, Tr. 6148-49). El Paso has experience filing for FERC permitting for the Elba
Island reactivation, and has worked with Williams on FERC matters in connection with the Cove Point
reactivation. (Bryngelson, Tr. 6149). Enron also was responsible for applying for FERC permitting for the
Puerto Rico project and the Bahamas project. (Carling, Tr. 4480). [

1 D.

Response to RFOF 3.523

Irrespective of how [ ] ultimately chooses to handle the FERC process, Mr. Sawchuk il
1 ( ], in camera)

As dated in CCRFF 3.522, Mr. Bryngelson has no experience and minimal knowledge of the
FERC process, and Mr. Carling' s testimony undermines Respondents implication that tank contractors
are unimportant to the FERC process.

3524  CB&l assists ownersin preparing reports for the FERC application. (Scorsone, Tr. 4931). There are several
other companies that assist owners preparing for the FERC filing including: Economy & Environment,
Shiner Mosely, Foster & Wheeler, and PTL. (Puckett, Tr. 4551; Eyermann, Tr. 6973). [
1 D1

( DI
1 D[
1 D.

3525 |
1( ]1). Ownerssuch as
Dynegy and Freeport LNG have used foreign tank companies to assist them for LNG projects. (Eyermann,
Tr. 6974-75; Scorsone, Tr. 4931-33). Dynegy hired a number of firms to support its FERC filing
application including Foster Wheeler. (Puckett, Tr. 4551). Skanska/\Whessoe also assisted Dynegy in
preparing its FERC application. (Scorsone, Tr. 4931-33). FERC gave preliminary approval to Dynegy to
build its proposed LNG facility. (RX-926).

3526  Similarly, Daewoo is assisting Cheniere in its FERC application for an LNG project in Freeport, Texas.
(Scorsone, Tr. 4931-32; Eyermann, Tr. 6976). Daewoo provided tank designs to Freeport LNG for the FERC
filing. (Eyermann, Tr. 6976). Freeport LNG was satisfied with the designs, and will be using those in
connection with its FERC filing in February 2003. (Eyermann, Tr. 6974-75, 6977).

Response to RFOF 3.524. 3.525, and 3.526

Respondents' findings are irrdlevant. As shown in CCRFF 3.522, CB& I’ s experiencein
preparing the FERC application makes the firm invaugble to customers, and CB& | marketsiits
experience as aresource that is essentid to a customer’s success in overcoming the “critical stage”’ of
securing FERC approval. CCFF 988.
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Asthetank contractor, CB&| can provide essential information that outside consultants cannot.

CCRFF 3.522; (Price, Tr. 573-74). ], who isconsidering [ ] LNG
projects, testified that [CB& I is the only company that has experience building LNG terminds and
going through the FERC process.] ([ ], in camera)

(discussing CB&I’'s domination of the market: [
1.1
1).

Prior to obtaining ass stance from Daewoo on one aspect of the FERC filing, Cheniere first
discussed with CB& | the possibility that CB&I do dl the FERC filings. (Eyermann, Tr. 7049-50).
Because they did not use CB&1 to do the entire FERC filing, Cheniere has to manage multiple
subcontractors who each handle a different aspect of the filing. (Eyermann, Tr. 6973-75) (et least five
different subcontractors, including Daewoo).

3528  Theconstruction of an LNG tank requires the use of welders who can weld nine percent nickel steel.
(Glenn, Tr. 4120). Nine percent nickel steel isatype of steel with ahigh content of nickel. (Bryngelson, Tr.
6152).

Response to RFOF 3.528

Complaint counsdl agrees with Respondents proposed finding.

3530 CB&I does not have a competitive advantage over foreign companies such as Technigaz, TKK, MHI, and
Skanska with regards to welding nine percent nickel steel. (Bryngelson, Tr. 6125, 6152). Moderately skilled
welders have the capability to weld nine percent nickel steel (Rano, Tr. 5932-33), and local workers can be
trained to weld nine percent nickel steel. (Bryngelson, Tr. 6152).

Response to RFOF 3.530

CB&|I has publicly announced to its shareholders that its welding skills give it a competitive
advantage over other companies. In fact, Mr. Glenn told CB& I’ s shareholders, “we' re redlly proud of
the fact that, you know, alot of owners out there, if they go to build a sophisticated project, like an
LNG project or an LNG tank, they don’'t want to take a chance on alow price and a potential second
classjob or shoddy welding or any of that kind of stuff ... We have an excdlent track record.” (CX
1731 at 44-45). CCFF 428. Part of this competitive advantage is due to the fact that CB& I has
patented welding equipment that is useful for welding large tanks. CX 706 a 98-99 (Newmei ster,
IHT).

From Memphis Gas' perspective, CB& I’ s use of welders who were experienced constructing
LNG projects was a criticd advantage because it helped assure the quality of the project. (Hal, Tr.
1798).

[ ] is competitively disadvantaged in the United States because its congtruction
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partner, [ ], lacks employees with experience welding 9% nickd sed. ([ ],in
camera). Asaresult, [
1 ], in camera).

Further, Respondents proposed finding is mideading in itsimplication thet it is easy for
Technigaz, TKK, MHI, and Skanskato win LNG projects in the United States. For foreign-based
tank companies, winning an LNG project in the United States is far from easy. These companies have
been trying to win LNG projectsin the United States for years, and none of these companies have been
successful. CCRFF 3.95, 3.556, 3.558, 3.565. The only LNG project in which aforeign-based
contractor has a reasonable shot of winning isthe LNG tank project for Dynegy; the only reason that
CB& I does not have a chance a winning this project is because CB& I refused to bid. (CX 517 at
CBI 019874-HOU); CCFF 991.

3531 CB&l doesnot have any permanent salaried welders on its payroll. (Glenn, Tr. 4121). The welders CB&|
employs are hired on ajob by job basis. (Glenn, Tr. 4121).

Response to RFOF 3.531

Regardless of whether CB& | has any “permanent sdaried welders on its payroll,” CB&I has
afaithful following of weldersthat go from project Site to project Site for the company. Mr. Hall testified
that for the Memphis project in 1994, CB& | brought its own welders to the project site. These welders
may not have been permanent salaried employees, but Mr. Hall tedtified that “alot” of the welders*had
worked on prior LNG projectsfor CB&I.” (Hall, Tr. 1797).

Moreover, CB&| touts its welding staff in its documents. A CB& I due diligence report on
PDM'’s congtruction practices states that “ CBI has some of the best weldersin theindustry . . . Over
the years CBI hasfdt that our welding expertise is one of our core strengths.” (CX 1357 at CBI-H
4000270-271).

Not only does CB& | have the “best weldersin the industry,” it dso has an in-house training
program for inexperienced welders. “We have aweding training cgpability in-house where we can take
aperson with no skill and train them to weld or we can take awelder who knows how to weld carbon
gted and teach him how to weld 9 percent nickd.” (Glenn, Tr. 4121).

3.532  Thewelding methods used for cryogenic tanks are an open art. (Scorsone, Tr. 4899). Nine percent nickel
steel welders use the exact same processes and techniques that carbon steel welders use. (Rano, Tr. 5872-
73). Infact, welding nickel and carbon steel is easier than welding stainless steel or aluminum. (Rano, Tr.
5873). While the processes and techniques used to weld nine percent nickel steel are the same used for
welding other types of metals, the welding procedures may vary. (Rano, Tr. 5947; Rapp, Tr. 1287-88;
Scorsone, Tr. 4899).

Response to RFOF 3.532

Respondents contradict themsalves; the techniques and processes for welding nine percent
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nickel sted, according to Mr. Glenn, are “more sophisticated” than welding carbon sted. (Glenn, Tr.
4120-21).

Respondents al so contradict their assertion that welding procedures are “open art.” Peter Rano,
aCB&l Vice Presdent and project director, concedes that CB& | considersits welding procedures for
LNG projectsto be proprietary work product which it does not want to fal into the hands of its
competitors. (Rano, Tr. 6028). Prior to the acquisition, PDM developed

241



specidized welding procedures and techniques for welding 9 percent nickd stedl. (CX 109 at PDM-
HOUO006700-01; Knight, Tr. 2614-15).

LNG customers attest that 9 percent nickel stedl has its own unique welding procedure that is
different from carbon stedl or stainlessstedl. (Rapp, Tr. 1287-88). (See Hall, Tr. 1792 (Memphis
Light, Gas & Water: thereisa* specid expertise required in the welding of 9 percent nickd plate” in
that “you would have to use the right welding technique to weld that particular type of sted.”); Cuits,
Tr. 2379 (ATV: welding of 9 percent nickd stedl requires specidized skills); Kistenmacher, Tr. 881-82
(Linde BOC/L otepro: thereis specidized experience related to the welding of 9 percent nicke sted)); [

], in camera ([ ]: for 9 percent nickd sted, “its metalurgy [] requires
certain techniques of welding it and putting it together and those techniques require certain kills and
there isn’'t an abundant supply of work force to do that type of work.”)

[

180-81 ([ ], in camera).

] X 30a

3.535  Prior experience with welding nine percent nickel steel is not a prerequisite for working on an LNG tank.
(Rano, Tr. 6031-32). In connection with an LNG tank CB&| built in Bonny Island, Nigeria, CB&I's four
welding supervisors did not have prior experience welding nine percent nickel steel. (Rano, Tr. 6031-32).
CB&I's supervisors on LNG projectsin Indonesia, Das Island, and Spain a so did not have experience in
working with nickel steel. (Rano, Tr. 6031-32).

Response to RFOF 3.535

Respondents' proposed finding is mideading in relying on Mr. Rano's testimony regarding
CBI’' s supervisors on LNG projectsin Indonesia, Das Idand and Spain. All of these LNG tanks had
85,000 or fewer cubic metersin volume. (Rano, Tr. 6034-6035). Thereisatrend towards LNG
tanks of 100,000 cubic metersin volume in the United States. (Rano, Tr. 6035). Moreover, as noted
in CCRFF 3.28, Mr. Rano does not have foundation to testify regarding the relevant geographic
market.

Respondents proposed finding is mideading in itsimplication that a company with no
employees experienced in welding 9 percent nickel steel can win an LNG project in the United States.
As gated in CCRFF 3.532, LNG customers recognize that tank suppliers who have no experience
with 9 percent nicked sted lack the specidized skills that welding 9 percent nickd plate requires. One
LNG customer, El Paso, gated that it would not alow inexperienced field personnd (i.e., personne
that had never built an LNG tank before) to work on an LNG project, but would first have to consder
the risks, and would have to obtain sufficient financia guarantees to cover El Paso’s daily losses should
these inexperienced personnd make mistakes. (JX 22 a 176 (Bryngelson, Dep.)). Mr. Cuitts of
AT&V dated that “these tanks are built out of fairly sophisticated materids. Y ou don't just weld them
up any old way.” (Cutts, Tr. 2379).

3536  CB&I does not have plansto staff its domestic LNG projects with welders who have experience nine
percent nickel steel. (Rano, Tr. 5936-37). The use of experienced nine percent nickel weldersis
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unnecessary, and can be counterproductive because: (1) the welder's qualifications may have lapsed; (2)
the welder would have to be retested; and (3) improperly trained welders may need to be "untrained.”
(Rano, Tr. 5937).

Response to RFOF 3.536

Respondents proposed finding isincomplete. Mr. Rano testified that CB& I will ook for
welders with experience first, but if there are none to be found, then CB&1 will train the necessary
people. (Rano, Tr. 5935-36).

Any discussion of barriersto entry in the United States by Mr. Rano should be discounted for
a least the following two reasons. First, Mr. Rano had no work experience on any specific LNG
project inthe US since 1971. (Rano, Tr. 5997-5998). Second, outside of limited discussions
regarding congtruction processes, Mr. Rano has never had any management experience on any specific
LNG project inthe US. (Rano, Tr. 5997-5998, 6041).

3.538  With respect to the Bonny Island, Nigeria project, CB&I's newly-trained Nigerian welders achieved aweld
acceptance rate of over 99 percent, which iswell above industry normsin the U.S. and worldwide. (Rano,
Tr. 5918-19).

Response to RFOF 3.538

Respondents finding isirrdevant. CB&I's weldersin Nigeria are have no bearing on CB&I's
weldersin the United States. Moreover, as shown in CCRFF 3.28, Mr. Rano, Respondents sole
source for thisfinding has no experience in the rlevant geographic market.

Respondents' proposed finding may be mideading. Mr. Rano testified to the weld acceptance
ratein Nigeria, but he did not testify to the number of welders used to obtain that acceptance rate
relative to the number of welders normdly used in the U.S. to gain the industry norm acceptance rate.
Nigerian workers certainly were available more chegply than U.S. workers: the highest classification of
welder in Nigeriawas paid $236 amonth. (Rano, Tr. 5998-5999). Other foreign LNG projects have
involved more workers than domestic LNG projects, Enron’s Dabhol LNG project involved 4000
workers, which was much less than its Penuelas, Puerto Rico LNG project. (Carling, Tr. 4515-4517).

3539  Whessoe has knowledge of procedures to weld nine percent nickel as evidenced by the two LNG tanks that
they built in Trinidad. (Rapp, Tr. 1312). In 1999, Whessoe and Kvaerner trained local Indian workers to
weld nine percent nickel steel for an LNG project they were constructing in Dabhal, India. (Carling, Tr.
4461-62). The Indian labor force passed the welding tests within aweek. (Carling, Tr. 4462). Thewelding
failure rate on this project was below 2%, which fell within the acceptable performance range for similar
sized jobs. (Carling, Tr. 4459).

Response to RFOF 3.539

Respondents proposed finding is mideading in that it implies that Whessoe can compete
successfully in the United States without any hindrance. As stated in CCFF 536, 538, 539, 541, 937
and CCRFF 3.95, Whessoe cannot successfully compete againgt CB& | for LNG projects within the
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United States.

Whessoe lacks CB& I’ s reputation for excdlent quality work. On the Atlantic LNG project in
Trinided, Bechtel precluded Whessoe from bidding on the last of three LNG tanks, athough Whessoe
had built the first two tanks, citing Whessoe' s poor performance during the construction of the first two
tanks. (JX 32 at 57-58 (Rapp, Dep.)).

PDM noted Whessoe' s higtorically poor performance in communications with consultants. In
August 1999, L uke Scorsone wrote that he expected a potential customer, Unocal, to look favorably
upon PDM relative to Whessoe on a project, “given that Noell Whessoe has performed poorly a
Trinidad and Dabhol.” (CX 115 at PDM-HOUOQ17554). Dr. Smpson testified: “The record indicates
that one customer, Bechtd, is not willing to consider them (Skanska); indicates that they’ ve had
problemsin the past. The competitors of Whessoe are knowledgeabl e about these problems, and
these competitors have an incentive to share the information about Whessoe' s poor record with
customers, asisindicated by that email from Sam Kumar.” (Smpson, Tr. 3329).

Even though Whessoe had 2% weld failure rate on the Dabhoal, India, LNG project, the
customer, Enron, remained concerned about Whessoe' s performance; consequently, Enron bid the
fourth and fifth tanks on the Dabhol project, with the intent of transferring the work on the third tank
(which had dready been awarded to Whessoe) from Whessoe to the winner of the fourth and fifth
tank. (CX 1167 at CBI-H008904).

In the 1994 bid for the Memphis LNG project, Whessoe' s bid was 43% higher than CB&|
and PDM. CCFF 935, 937. (CX 829 at 5; Hall, Tr. 1876; Price, Tr. 648). (Seealso Hall, Tr. 1810;
Price, Tr. 561; Kistenmacher, Tr. 901).

Pricinggivento[ ] in 1998 showed that Whessoe' s prices for a single containment LNG
tank were far higher than CB&1's, ranging from [ ] higher, for [ ] cubic
meter tanks, to [ ] higher for an [ ] cubic meter tank. CCFF 872 (RX 157 a[ ]02
004, in camera).

3540 TKK issharing welding technology with AT&V, and training AT& V's welders on 9% nickel steel. (Cuitts,
Tr. 2442, 2565). | 1( D-

Response to RFOF 3.540

Respondents proposed finding is mideading in that it implies that TKK can compete
successtully in the United States without any hindrance. As stated in CCFF 558, 560-566, and 1314,
and CCRFF 3.539, TKK cannot successfully compete against CB& I for LNG projects within the
United States.

Even with training, TKK’s partner, AT&V, admits that it would require years of experience
building LNG tanks before its personnd is as efficient as CB& | employees. (Cuitts, Tr. 2379-80).
CCFF 558.
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1 ( ], in camera). CCFF 549.

TKK has attempted to compete in the United States on U.S. LNG projects for amost a
decade and has been unsuccessful. Inits 1994 bid for the Memphis LNG project, TKK’s bid was
59% higher than CB& | and PDM. CCFF 935, 937. (CX 829 at 5; Hall, Tr. 1876; Price, Tr. 648).
(See also Hall, Tr. 1810; Price, Tr. 561; Kistenmacher, Tr. 901). Although TKK’s pricesfor the
Dynegy project are not known, it islikely that TKK’s prices are & high levels smilar to the Memphis
bid.

Smilarly, [ ] hasfailed at its attempt to enter the U.S. LNG market. In August
of 2002, [ ] submitted a price for LNG tanks to Dynegy but was eiminated
from the field because its price was subgtantidly higher than Whessoe and TKK. ([

] (Dynegy told us to “ sharpen our pencil to be more competitive next time’). CCHF
1003.

3542 [
1 D

Response to RFOF 3.542

Foreign firms cannot be competitive in the United States if it subcontracts the construction of
the LNG tank portion of a project. By subcontracting the construction of the tank, foreign firms will
incur higher cogts, as suggested by the experience of domestic and foreign companies who try to
subcontract LNG tank construction in the United States.

On the Memphis LNG tank bid, Linde tried to compete for the LNG facility project by
subcontracting the LNG tank portion from Whessoe.  Linde attributed the non-competitiveness of its
LNG tank bid for the Memphis project to having multiple, inexperienced actors involved in the
congtruction of the LNG tank: “...Whessoe didn’t have alot of experience in the U.S,, and Titan didn’t
have alot of experience in building cryogenic LNG tanks, and so they put their contingency in whatever
on top of whichever and we ended up at this enormoudly large price.” (Kistenmacher, Tr. at 901).
Whessoe' s tank price alone was 43% higher than CB&1 or PDM’s price. CCFF 935, 937. CCRFF
3.539.

Foreign firms that try to subcontract with adomestic firm will find that only one capable,
experienced tank supplier exists: CB&I. (CX 125). Because CB&| prefersto perform LNG projects
on a negotiated basis as the sole-source turnkey contractor, it is unlikely to team with another firm for
LNG projects. (Glenn, Tr. 2659-60).

For example, Linde tried to compete for U.S. LNG projects by subcontracting tank
congruction from CB& | and was turned down by CB&I. In 1997, CB& | was approached by
Lotepro, seeking a subcontractor for the construction an LNG tank. Lotepro felt their engineering bid
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was competitive [on the Memphis project] but their total price was “redlly strained by not being able to
include aCB&I or PDM tank.” (CX 186 at CBI-PL012447). Lotepro inquired whether CB&|
would be interested in teaming with Lotepro now on future LNG projects. (1d.)

Following an internal analys's based on the outcome of the Memphis project, CB& | decided “it
isin CBI’sbest interest NOT to quote separate tank price [to Lotepro].” (CX 186 at CBI-
PL012446). CB& | reasoned that quoting “a separate tank price will only serve to make the process-
only contractors viable...If we had quoted atank only price, the combination of Lotepro process and
CB&I tank would have been a serious threat to CB& | totd facility price...Lotepro’ stotd facility bid
using Whessoe tank and Pritchard’ s bid using TKK tank did not turn out to be very competitive” (1d.)

Another CB& 1 e-mail described the unsuccessful efforts of Marlboro Enterprises to
subcontract the LNG tank portion of the project to a domestic tank contractor: “1 recal receiving
severd calsfrom Roger Stebbins of Marlboro Enterprises begging usto quote atank price only.” (CX
185 at CBI-PL012442).

A 1997 PDM Customer Briefing reported that L otepro Corporation wanted to work with
PDM on LIN/LOX and LNG facilities. The report stated, however: “PDM has teamed with Air
Products and Chemicals, Inc. to provide liquefaction process design for LNG facilities. With only two
capable LNG tank buildersin the U.S. (PDM and CBI) our teaming with Air Products has
essentially put Lotepro and other liquefaction design companies out of the LNG businessin
thedomestic U.S.” (CX 113 at PDM-HOU014838 (emphasis added)).

PDM itsdlf has found it difficult to subcontract the tank portion of domestic projects. PDM
was a non-union company, so when it pursued union projects, it needed to rely on a union-constructor,
typicaly Nooter, to provide union labor. (Knight, Tr. 2623-24). Mr. Knight testified that this hurt
PDM'’ s competitiveness because Nooter is not atank constructor and its work force is consequently
not as efficient as PDM’sworkforce. (Knight, Tr. 2624) Luke Scorsone, PDM EC' s former
President, conceded that PDM EC was not competitive when it attempted to gain union projects.
(Scorsone, Tr. 4790).

Further evidence of the inefficiency of partnering with another entity to execute tank projects
may be found in PDM’s lack of successin penetrating the Canadian market. In contrast to CB& I,
which had its own Canadian divison, PDM had to subcontract with another firm for field erection in
Canada. (Knight, Tr. 2629). Mr. Knight testified “[a]s we discussed earlier, bringing another company
on board to perform work that may be dightly outside of their relm increased costs.” (Knight, Tr.
2630). Mr. Knight testified that PDM added its own standard mark-up of 9% for S& GA and 4% for
profit on field-erection work done for PDM by a subcontractor in Canada, where PDM had none of its
own construction crews and had to employ a sub-contractor to compete. (CX 442 at 238 (Knight,

Dep.)).

TKK, aJapanese LNG tank builder, tried to compete for the Memphis Gas LNG project,
relying on adomestic tank company, Graver, asitslocal partner for that project. TKK planned to

247



“provide the design, the engineering,” planned to “ specify the materid completdy,” and provide people
“on-gte to oversee the congruction.” They would “depend on Graver to assst in getting the materias
on-ste and doing the actud tank erection.” (Price, Tr. 552). However, managing the relationship
added to the codts, for the proposed budget included funds for TKK to bring peopleto the U.S. to
interface with Graver. (Price, Tr. 587). The need to manage the reationship with the local company
aso added complexities that made TKK lesslikely to be able to erect the tank on atimely basis. Black
& Veatch was concerned that it would pay pendties, asthe EPC, if it did not meet the congtruction
schedule. (Price, Tr. 588).

For the reasons listed above, foreign firms will find that subcontracting the LNG tank portion of
an LNG project makes the partnership less competitive, especialy when competing againgt afirm
capable of performing the same LNG project turnkey from start to finish, such as CB&I. (Glenn, Tr.
2659-60).

3.543  Subcontracting certain portions of an LNG tank job does not necessarily increase the costs of a particular
job. (Bryngelson, Tr. 6143). In some cases, subcontracting actually lowers costs because subcontractors
with an expertise in a particular area are able to use a standardized approach in performing work.
(Bryngelson, Tr. 6143-44). Similarly, subcontracting can reduce the price of a bid because specialized
subcontractors may be better at certain job functions than the general contractor, which could improve the
overal schedule. (Cutts, Tr. 2472).

Response to RFOF 3.543

As shown in Complaint Counsdl’ s Response to RFOF 3.578, Mr. Bryngelson has no
foundation to assess pricing or competition in the U.S. LNG market.

A project manager explained that separate competitive bidding made it “easier to subcontract
something that we want done, rather than having to go through and pay CB&I 10% of everything that
Joe does over here, when you can save that 10% by having Joe do what you want him to do.” (Crider,
Tr. 6719). we didn’t want that EPC firm to be doing additional markups on items that we felt that we
could run across our books.” (Puckett, Tr. 4544)

Subcontracting lowers costs only if you are usng a subcontractor “with good expertisein an
areawho has done a number of jobs, for instance, of asimilar approach, they can use a standardized
approach to perform that work.” (Bryngelson, Tr. 6143-44).

Mr. Bryngelson aso testified that “[t]hereis a point when you subcontract too much, and
subcontract every single piece of it out, the supervisory staff necessary to pull al that together in the
admission because an added level of cost that blows your competitive -- thereis a point of diminishing
returns. (Bryngelson, Tr. 6230)

Respondents proposed finding further mischaracterizes Mr. Bryngelson’ stestimony. On the

Altamiraand Bga projects for El Paso, Mr. Bryngelson stated that El Paso saves money by not
alowing the EPC contractor to subcontract the LNG tank:
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Q. And why are you taking on that contract directly? Why are you going to have
contract privity between El Paso and the LNG tank supplier rather than have KBR
handle the contracting with the LNG tank supplier?...
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A. Itissuch alarge portion of the plant cost that it's something that we want to just
contract separately for and make it as competitive as possible.

Q. So by obtaining -- by selecting the LNG tank supplier yourself, you're hoping to
save costs?

A. Alsotosave money. If we have Kellogg Brown & Root do it, KBR do it, they'll
charge us to do that; and there's no reason for them to charge us to do that when we
can do it ourselves...”

(IX 22 a 199 (Bryngelson, Dep.)).

3544 A turnkey contractor can reduceits overhead costs by using alocal subcontractor because hiring local
labor may be cheaper than retaining higher paid people on staff. (Bryngelson, Tr. 6144).

Response to RFOF 3.544

There is no evidence that LNG tank contractor can reduce its overhead costs by using aloca
subcontractor, and to the extent that Respondents proposed finding implies as such, Respondents
proposed finding ismideading. (Bryngelson, Tr. 6144).

Respondents sole support for this finding is a statement made by Mr. Bryngelson, who lacks
the experience to give testimony regarding “aturnkey contractor[‘s] cost.” CCRFF 3.578.

3.545  Oneproject owner, El Paso, would not be concerned about qualifying a supplier to construct an LNG tank if
more than fifty percent of the work would be subcontracted out to another company. (Bryngelson, Tr.
6169).

Response to RFOF 3.545

Respondents proposed finding mischaracterizes Mr. Bryngeson’stestimony. If more than 50
percent of the LNG tank work was to be subcontracted to another company, Mr. Bryngelson would
want financia guarantees to cover loss for every day that the plant is not operationd. (JX 22 a 80, 81
(Bryngdson, Dep.)). The less experienced the tank supplier, the higher the financid guarantee that El
Paso will demand to alow the tank work to be subcontracted. (Id. at 80).

As shown in CCRFF 3.578, Mr. Bryngelson, lacks experience with any foreign firms other than
Whessoe, and does not know if any of the firmsthat El Paso has pre-qudified would be competitive in
the United States LNG market, whether or not they subcontracted portions of LNG projects.

3546  CB&I regularly subcontracts certain aspects of construction projects, such as concrete, to other firms.
(Rano, Tr. 5923). Concrete work is not one of CB&I's core competencies. (Rano, Tr. 5920-21). CB&| has
never self-performed the construction of concrete walls for field-erected LNG tanks, regularly subcontracts
out concrete work for the tank's foundation. (Rano, Tr. 5920-23). CB&| has always subcontracted this

250



function to competent concrete companies. (Rano, Tr. 5923). The concrete subcontract on a full-
containment LNG tank is significant, and can represent almost 40% of the project'stotal value. (Rano, Tr.
5923).

Response to RFOF 3.546

Asfurther explained in CCRFF 3.28, Mr. Rano lacks foundation to testify regarding the
congtruction of LNG tanksin the United States. Mr. Rano has not worked on aU.S. LNG project
since 1974 and has never worked on aU.S. LNG project in an engineering or management capacity.
CCRFF 3.31. Mr. Rano has no foundation to comment on how CB& | would execute the concrete
work for aU.S. LNG project. Moreover, Mr. Rano’ s testimony of the percentage of the total vaue of
the concrete subcontract is skewed in that he only worked on LNG project at or under 85,000 cubic
metersin sze while thereis current trend for LNG tanks to exceed 100,000 cubic meters. (Rano, Tr.
6034-6035).

Respondents proposed finding ismideading. Concrete wals are only necessary in double-
containment or full-containment LNG tanks. (Rano, Tr. 5923; CX 1074 at CBI 001243-PLA).
CCFF 56. Thetype of LNG tank that is traditiondly built in the United States is a Sngle containment
tank, and thereis no trend towards double and full containment tanks. (Glenn, Tr. 4110-4111,
CCRFF 3.11-3.14). Because the acquisition afforded CBI the opportunity to acquire PDM workers
experienced with congtructing a double-containment LNG tank in Penuelas, CB& | now owns expertise
in the congtruction of double and full containment tanks. (Scorsone, Tr. 4920-21).

For sangle-containment tanks, which do not require the congtruction of concrete walls,
CB&I has a competitive advantage. ([[ 1], in camera (agreeing that CB& 1 would
have an advantage in over | ] in the fabrication and erection of the inner tank of a
full-containment LNG tank, i.e. the main component of a single-containment tank)).

3.548  Current customers agree that nine percent nickel steel isinternationally sourced from afew steel mills.
(Izzo, Tr. 6503). [ ]
( D[

1 ( D-1
1 ]). AT&V concursthat steel for the Dynegy project must be imported from

Japan because it is not available in the United States. (Cutts, Tr. 2474-75). [
1 D-

Response to RFOF 3.548

Respondents' finding is mideading to the extent that it suggests thet foreign firms are on an
equa footing with CB&I in the United States for working with 9 percent nickd stedl. Foreign
companies have a disadvantage in the United States on LNG projects because of CB& I’ s experience
working with 9 percent nickd sted. [ ] tedtified that [

1 ( ], in camera).
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3549  CB&I doesnot believe it has a competitive advantage over foreign LNG firms for the procurement of steel
for jobsin the U.S. because "it's aglobal, competitive market." (Scorsone, Tr. 4892).

Response to RFOF 3.549

Asexplained in CCRFF 3.95 what CB& I claimsto “believe’ regarding its competitive position
in the market is directly contradicted by the anticompetitive effects of the acquisition and public
statements made by Mr. Glenn. Just two weeks prior to trid, CB&I’s CEO announced to its
shareholders that, “short of somebody coming in, which they do, and just taking a big dive on the price,
that we can win thework every timetechnicaly. And if they want to dive in and take the work for
less than they can execute it for, that's fine, we ll just sit and watch them go out of business, too.” (CX
1731 at 44-45) (emphasis supplied).

Mr. Glenn hed faith that CB&1 could maintain its dominant position in the “ globa, competitive
market” Mr. Scorsone described, because “we can till be low bidder and make more money on it than
most of our competitors, if not dl of them.” (CX 1731 a 41-42). Mr. Glenn commented that “our
markets and prospects gppear more attractive to us today than at any timein our recent past... | would
give you agenerd comment that our prospect list and the projects that we' re attracting ooks better to
us today than at any time since the IPO [initid public offering of stock in 1997] certainly.” (CX 1731 a
4, 27-28).

CB&I's 10K, filed April 1, 2002, declares that CB&I is*invited to bid on projects for which
other competitors do not qudify.” (CX 1033 at 4).

3551 CB&l'ssaaried personnel on LNG projects include superintendents, construction supervisors, lead
workers, and an accountant or time keeper. (Glenn, Tr. 4120; Scorsone, Tr. 4896). However, LNG projects
are not unique; project directors with prior LNG experience are not required for LNG projects. (Rapp, Tr.
1306-07).

Response to RFOF 3.551

As shown in CCRFF 3.532 CB& | boasts about its employees expertise in its documents.
Customers prefer using congtruction workers with prior experience working on LNG projects because
one important part of being an experienced firm is having experienced workers.. For example, Mr.
Hdl of MLGW tedtified that CB& I’ s use of experienced personnel was an advantage “. . . they brought
inalot of expertise, alot of good expertise that could not have been obtained locdly.” (Hall, Tr. 1797-
98). Other LNG customers testified that experience was very important to them in choosing an LNG
tank congtructor. For example, the witness from Y ankee Gas stated that “[€]xperience will have a-
will hold alot of weight in our evduation. (Andrukiewicz, Tr. 6703).

3556 A foreign company building an LNG tank in the United States will not incur additional costs over aU.S.
competitor as aresult of having to import foreign labor. (Bryngelson, Tr. 6150). Similar to CB&I, aforeign
company seeking to build an LNG tank in the United States would hire domestic workers from alocal labor
pool. (Bryngelson, Tr. 6150; Rano, Tr. 5906-07). Local labor in developed countries such asthe U.S. has
the necessary knowledge, expertise, and skill setsto build an LNG facility. (Rano, Tr. 5909).
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Response to RFOF 3.556

As shown in CCRFF 3.28 and 3.578, neither Mr. Rano nor Mr. Bryngelson have the
experience necessary in the rlevant market to assess how competitive foreign firms will be againgt
Respondents.

Furthermore, Respondents proposed finding is mideading and incomplete. Mr. Bryngelson
frequently found that local LT& C contractor companies had efficiency or cost advantages over offshore
congruction companies. These advantages included “[€]xisting relationships with suppliers’ that
alowed the loca company to “get abetter ded acrossthetable...” Additiondly, theloca company
had “knowledge of who to go to, who had what resources.” Findly, loca companies had more
contacts with the loca |abor force. This knowledge provided advantages in terms of cost savings and
other efficiencies. (Bryngelson, Tr. 6224-25). At Enron, use of foreign labor on a construction project
would drive the cost up. (Bryngelson, Tr. 6225).

3.557 CB&l, having field crews stationed in the U.S., does not have a competitive advantage over foreign
companiesin the construction of domestic LNG tanks. (Bryngelson, Tr. 6150). CB&I carriesthe cost of
paying salaried field construction personnel whether or not they are used. (Scorsone, Tr. 4897). Inthis
regard, CB& | may be at a disadvantage to foreign tank builders because CB& | incurs significant constant
overhead as opposed to foreign companies who would hire temporary local |abor forces on ajob-by-job
basis. (Bryngelson, Tr. 6150). Using local labor, as opposed to maintaining a permanent staff, can reduce
labor costs, and result in lower overall costs for acompany. (Bryngelson, Tr. 6150-51).

Response to RFOF 3.557

Respondents finding ismideading. The finding suggests that the costs to CB& | of “sdaried
field congtruction personnel” are incurred whether or not these employees are used. Respondents imply
that these personnd represent afixed cost to CB& | whereas the evidence clearly showsthat they are
variable cogt. (Simpson, Tr. 3005). Company documents reved that “ salaried field congtruction
personnd” can be moved to other fidd-congtruction projectsif they “are not used” for the congtruction
of alow temperature and cryogenic tank construction project. (CX 1563 at CBI/PDM-H 4006729
(“Heming, Paul [-] Move Paul to Houston and manage ABL project,” “Dillott, Fred [-] Spectrum
Adtro Project or ABL”). Dr. Simpson testified that “since the employment of these individuas depends
upon the output at the company, they would clearly be avariable cost.” (Simpson, Tr. 3005-06, CX
1559).

Because Dr. Harris fails to take into account Respondents employee practices, he greatly
underestimates Respondents' variable cost. Dr. Harris incorrectly treats field erection as afixed cost.
(Smpson, Tr. 3007-08). Asvariable costs increase as a percent of the price, the contribution margin
decreases. The lower a contribution margin, the more profitable a price increase will be to a company.
(Smpson, Tr. 3018-9; CX 1642 at 2). As Respondents' testimony corroborates Dr. Simpson’s beliefs
regarding more variable costs for CB& I’ s projects and lower contribution margins, any price increase
for CB&I would be very profitable. (Simpson, Tr. 3018-21; CX 1641; CX 1642).

Respondents SEC filings conclude that CB& I’ slocd presence in the United States providesiit
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with a competitive advantage over foreign companies. Inits 1997 10-K, CB&| dates, "In addition, the
Company believesthat it isviewed asaloca contractor in a number of the regionsit services by virtue
of itslong-term presence and participation in those markets. This perception may trandateinto a
competitive advantage through knowledge of local vendors and suppliers, aswell as of locd labor
markets and supervisory personnd.” (CX 1575 at 5) (emphasis supplied).

Based on hisreview of the parties documents and deposition testimony, Dr. Smpson
concluded that prior to the acquisition, CB&I and PDM had a competitive advantage over other firms
because they had an efficient core group of workers for projects, and other workers that repeatedly
interacted with those workers and were familiar with CB& | and PDM’ s procedures. (Simpson, Tr.
3207-08, 3212). CCFF 372.

Dr. Smpson further testified that CB& | and PDM’s use of workers throughout the U.S.
provide CB& 1 and PDM with a competitive advantage because over time, CB& | and PDM learned
who the good workers are and thus learn which workers to hire for which projects, and the workers
learn what procedures CB& 1 and PDM use. As these workers become familiar with these procedures,
they become more productive. (Simpson, Tr. 3167, 3207-10 (citing CX 615 at 72-73 and Hall, Tr.
1797-78)). CCFF 373.

This conclusion is corroborated by the testimony of AT& V'’ s Cuitts, who admitted that even
with training, TKK’ s partner, AT&V, admitsthat it would require years of experience building LNG
tanks before its personnel is as efficient as CB& | employees. (Cuitts, Tr. 2379-80). CCFF558. Itis
further corroborated by CB& | sdes representative Mr. Knight, who testified that pre-acquisition,
PDM’s use of an inexperienced tank constructor, Nooter, harmed PDM’ s competitiveness on a
Canadian LNG project, as Nooter’ s inexperienced workforce was not as efficient as PDM’s
experienced one. (Knight, Tr. 2624).

CB&I’s public statements to its shareholders contradict Respondents' assertion that they are a
acost disadvantage from “significant congtant overhead” —as Mr. Glenn told his shareholders,
“...because of our concentration on lowering our costs and keeping our costs down, we can still be
low bidder and make more money on it than most of our competitors, if not all of them.” (CX
1731 at 41-42) (emphasis supplied). CCFF 771.

An LNG customer, Mr. Hall, testified to the advantages CB& I’ s knowledge of the U.S. labor
market brought to the Memphis peak shaving project: “Now, as the project went on, | did redize that
this condtitutes a cons derable amount of market strength for any firm to have a relationship with
employees they can bring from out of state and bring onto ajob. A lot of the foremen that were there
were from Texas or Louisanaor various oil country places that they brought in. . . . | think that they
brought in alot of expertise, alot of expertise that probably could not have been obtained locally.
(Hall, Tr. 1797-98). CCRFF 3.39.

Another customer, Mr. Norman Kelley, prefers acompany that has alocal presence, because
loca companies are “just more accessible[] and it' seader to do business” (IX 27 a 91 (N. Kelley,
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3.558 A foreign company's ability to work with local labor forcesin avariety of different countriesisafactor in
determining whether that foreign company would be well-situated to work with local labor in the United
States. (Rapp, Tr. 1337-38). Whessoe used local labor to build LNG tanksin Dabhol, India. (Carling, Tr.
4461-62). Whessoe was successful working with local labor in India even though the Indian labor force had
skills and educational levelsinferior to Western workers. (Carling, Tr. 4461-62). Whessoe also has
experience working with alocal labor forcein Trinidad. (Rapp, Tr. 1310).

3559  TKK has experience constructing field-erected LNG tanksin Nigeria. (Rano, Tr. 5926). The average U.S.
worker has some high school education and some training in the crafts. (Rano, Tr. 5972-73). By contrast,
the average worker in a place like Nigeria has very little education and infrastructure to support him. (Rano,
Tr. 5972-73). These differences make it easier to construct afield-erected LNG tank in the U.S. as opposed
to aplacelike Nigeria. (Rano, Tr. 5972-73).

Response to RFOF 3.558 and 3.559

Respondents sole support for RFOF 3.559 is testimony from Mr. Rano who, as explained in
CCRFF 3.28 and asindicated in the actud text of Respondents' finding, has no foundation to discuss
the comptitiveness of firmsin the United States. As pointed out in RFOF 3.559, Mr. Rano’'s
experienceislimited to LNG tank congtruction in Nigeria. See CCRFF 3.28.

Any experience gleaned by Whessoe during the Dabhol or Trinidad projectsisirrdevant toit's
ability to congtruct LNG tanksin the United States as a replacement for PDM. Throughout the trid,
Respondents failed to cal one witness who was knowledgegble about pricing before the acquisition,
pricing after the acquisition, competition in the United States for LNG tanks, and the competitiveness of
foreign LNG firms in the competitive environment of the U.S. Instead, Respondents consstently put
forth examplesin India, Trinidad, Mexico, the Bahamas, or Nigeria, which are irrdlevant to competition
in the United States.

Mr. Eyermann, Respondents witness representing Freeport LNG, readily recognized that an
LNG tank supplier’ swork in one country is*not relevant” to its work in another country, including
price comparisons. “you cannot possibly compare an LNG tank built in Dabhol, Indiawith an LNG
tank in Maaysawith an LNG tank on the Gulf Coast of Texas...It is not relevant to know the price of
an LNG tank in report or in Maaysiato know what your tank in Fregport will cost. There'sjust no
comparison.” (Eyermann, Tr. 7071). Just as Mr. Eyermann suggests that the LNG markets outside of
the United States have no bearing on the U.S. LNG market, Complaint Counsdl submitsthat Mr. Rano
has no foundation to assess competition, pricing, or tank erection in the United States for lack of
experience or knowledge of in the United States LNG market. As aresult, Respondents' finding lacks

any support.

Respondents’ implication that foreign-based tank companies can successfully compete for LNG
projects within the United States if they have used loca |abor on internationa projects is mideading.
As dated in CCRFF 3.556 and 3.557, local construction companies have both cost and competitive
advantages over foreign-based tank suppliers. The locally based company has greater knowledge of
which workers are the most skilled. CCRFF 3.556, 3.557. Asthe locally based company uses these
workers over severd projects, over time, the company’ s training and hiring costs decrease and the
workers become more efficient. CCRFF 3.557.
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Although Whessoe has experience working with local [abor on internationa LNG tanks,
Whessoe has been unable to win an LNG project within the United States. Whessoe has been
competing for LNG projectsin the United States since at least 1994. In the Memphis bid in 1994,
Skanska' s price was 43% higher than the next lowest bidder. (CX 829 at 5; Hall, Tr. 1876; Price, Tr.
648; see also Hall, Tr. 1810; Price, Tr. 561; Kistenmacher, Tr. 901). In 1998, Whessoe's pricesfor a
single containment LNG tank were far higher than CB&1’s, ranging from [ ] higher, for [

] cubic meter tanks, to [ ] higher for an [ ]
cubic meter tank. (RX 157 a[ ] 02004, incamera). CCFF 872. Skanska Whessoe [
] (CX 1528 a CBI
071381, in camera). CCFF 992.

Like Whessoe, TKK has never won an LNG project within the United States. TKK has been
attempting to win LNG projects within the United States since a least 1994, when it bid on the
Memphis LNG project. It lost the bid; its price was 59% higher than CB&I's. CCFF 935, 937.
TKK’s mogt recent bid, for the Dynegy project, is unlikely to be competitive; based on his experience
on the Memphis project and industry knowledge, Mr. Price is concerned that the price Dynegy will pay
for the LNG tanks would be “higher” without CBI’ s participation in the bidding. (Price, Tr. 622).
CCFF 1000.

Infact, TKK consders the United States to be * one of the mogt difficult if not the most difficult”
countriesin which to operate. (Cutts, Tr. 2340). CCFF 562. TKK views forming a corporation,
complying with tax laws, OSHA regulations and environmenta regulations as overly burdensome and a
barrier to entry into the U.S. market. (Cuitts, Tr. 2339-40). CCFF 562.

3563  Thenine percent nickel steel procured for the Cove Point LNG project and Puerto Rico LNG project was
fabricated in Europe and shipped to the job site. (Glenn, Tr. 4118; Scorsone, Tr. 4893-94). Although CB&I
had the capability and the capacity to fabricate the steel for the Cove Point project at one of its fabrication
facilities, it chose to have it fabricated overseas because it was "less expensive." (Scorsone, Tr. 4894-95).
Similarly, CB& | purchased pre-fabricated steel from Japan for an LNG tank it built in Salley, South Carolina.
(Glenn, Tr. 4118-19). For the Bonny Island, Nigeria LNG project, CB&| also fabricated the steel in Japan,
where it was purchased. (Rano, Tr. 5899).

Response to RFOF 3.563

Respondents' proposed finding is mideading in itsimplication that CB& I’ s fabrication of its 9
percent nickd plate internationdly places foreign-based tank companies on equd footing with CB&I.
Asdtated in CCRFF 3.548, [

1 ( ], in camera). Thisadvantageis
[ 1(

], incamera).

Technigaz' partner, Zachry, dso [

1 ( D.
PDM'’ s business documents suggest that internal fabrication of the LNG tank parts providesit with

“better control” of the fabrication process, helps ensure timely delivery of materias, and provides
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competitive advantage through cost control and unique capabilities. (CX 71 a PDM-C1003168). See
CX 619 (describing problems PDM has had working with local contractor on project in Mexico); CX
479 at PDM-CH003040 (describing costs added by sub-contractors).  Subcontracting fabrication
would therefore be one source of competitive disadvantage for overseas tank suppliers.

3564 |
1 (q ]; seedso Glenn, Tr.
4117, 4119; Rano, Tr. 5898).

Response to RFOF 3.564

Respondents proposed finding mischaracterizes Mr. Jolly’ s testimony. [

1 ( ], in camera).

3565  Foreign LNG tank builders are able to work in countries where they don't have a permanent physical
presence for several reasons: (1) they make an effort to understand the cultures of the countries they
operatein; (2) they are sophisticated worldwide procurers of materials; (3) they mobilize an expatriate work
force, while using a high degree of local labor and global subcontractors; and (4) they are very good at
logistically planning, and project management. (Scorsone, Tr. 4869).

Response to RFOF 3.565

Respondents' proposed finding isincomplete. Although foreign-based LNG tank contractors
are technically capable of building an LNG tank, these tank contractors are unable to successfully
compete for and win LNG projectsin the United States, where they don’t have a permanent physical
presence. CCRFF 3.95, 3.540, 3.542, 3.558, 3.559.

(1) Foreign-based LNG tank companies have higher costs than CB& 1. CCFF 441, 530-541,
543, 549, 555, 560, 935. As shown in CCRFF 3.558 and 3.559, Skanska Whessoe and TKK’s high
prices from past bids suggest that its costs are much higher than CB&I's. These prices are not
competitive. (IX 22 at 164 (Bryngelson, Dep.) (Bryngelson considers any bid within 10 percent of the
lowest bid as competitive, but “if we saw somebody who was 20 percent higher or morein rough
numbers, that would make me step back.”)).

Likewise, Mr. Newmeister of Matrix tetified that a new entrant into LNG tanks would be
likely to operate a a higher cost level than an experienced supplier like CB& I for some time while the
entrant learned from its mistakes. (Newmeister, Tr. 1605-6). CCFF 350, 402. Indeed, “any time you
perform work for the firgt time you would incur expenses that you can improve when you perform the
same work the second or third time or subsequent times.” ([

], in camera). Technigaz dso |

([ ], in camera). CCFF 546.

Moreover, as stated in CCRFF 3.95, today, CB& | informs the SEC that it does not face the
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same competitive pressure from PDM or any other domestic or foreign firm. In November of 2001
(nine months after completing the acquisition of PDM) and in July 2002 (four months before the start of
the FTC strid), CB& filed progpectuses with the SEC that discuss “Risk Factors’ but say nothing
about competition having a negative impact on prices and margins or forcing CB&1 to bid at lessthan
dtractiverates. Indeed, the “Risk Factors’ section ignores competitors entirdly. (CX 1021 at 7-13;
CX 1718 a 3 of 15 - 9 of 15).

In contrast, S-1 filings submitted prior to the acquisition warned investors that competition from
firms such as PDM negatively impacted CBI’s profitability. CB&I stated in the section on “Risk
Factors’ that “competition hasresulted in substantial pressure on pricing and operating
margins,” that competitors had engaged in “aggr essive price competition,” and that this competition
required CB&a to react in amanner that “adver sely [affects] the Company’ s ability to compete
profitably.” (CX 1633 a 18 (emphasis supplied); see also CX 1635 at 18; CX 1714 at 18; CX
1715 at 19-20; CX 1716 at 15).

(2) Foreign companies lack the experience of building projects within the United States. In
selecting atank supplier for LNG projects, LNG customers prefer atank supplier with experiencein
the United States. Mr. Hall expressed concern that no firmsin the market can compete with
CB&1/PDM because they lack the depth of experience that CB& I/PDM provides. (Hall, Tr. 1830,
1831). Black & Vesatch's representative, Mr. Price, testified that he would prefer to do business with
“the domestic supplier because they have done work in the United States, know the - know the lay of
the land, if you will, in the U.S. and are, in our opinion, better able to quantify that and price
accordingly.” (Price, Tr. 589-90).

Even if aforeign-based firm has experience building LNG tanks outsde the United States, this
experience does not overcome what Mr. Cutts of AT&V describes as “the number one barrier to
entry” in the LNG market — the customer, and “his attitude or gppreciation for what you've built in the
past and/or what you build in the future.” (Cutts, Tr. 2390).

3566  Luke Scorsone of CB&I perceivesthat global companies such as British Gas, British Petroleum, Exxon
Mobil, and Shell would be comfortable using aforeign LNG tank supplier even if they have never worked in
the U.S. before. (Scorsone, Tr. 4869-70) (state of mind). This perception is based on Mr. Scorsone's
knowledge that foreign builders have constructed LNG tanks for these international companiesin remote,
greenfield areas around the world. (Scorsone, Tr. 4870-71) (state of mind). A "greenfield" locationisan
areathat is not industrially developed. (Scorsone, Tr. 4871).

Response to RFOF 3.566

CB&|I's“gate of mind” about foreign LNG firmsisjust that and nothing more; the cited
testimony was not offered or admitted for the truth of the matter asserted therein.

Mr. Scorson€e's statement is unsupported by the record. No foreign company has ever built an

LNG tank within the United States, despite repeated attempts for almost the last decade. CCRFF
3.95, 3.558, 3.559, 3.565.
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Mr. Scorson€'s current business conduct undermines Mr. Scorsone' s self-serving statements.
CCFF 435. Mr. Scorsone admitted that he could not recall whether Respondents actualy maintained
afile of press releases concerning the activities of foreign LNG suppliers (Scorsone, Tr. 5096). Mr.
Scorsone further admitted that the press releases relating to joint ventures with foreign LNG tank
suppliers were received from attorneys, and testified thet if he ever did recelve these releasesin the
course of business, he “probably threw them out.” (Scorsone, Tr. 5097).

Mr. Scorson€e' s testimony is uncorroborated by Respondents' regular course of business
documents, and is at odds with what CB& | tells the public, its shareholders, its employees and its
customers. CCRFF 3.95. Asdescribed in CCRFF 3.565, CB& | no longer represents to potential
shareholdersinits S-1 filings that competition is a threet to its profitability. (Compare pre-acquisition
SEC filings mentioning competition — CX 1633 a 18; CX 1635 at 18; CX 1714 at 18; CX 1715 at
19-20; CX 1716 at 15 —to post-acquisition SEC filings that now omit competition as arisk factor —
CX 1021 at 7-13; CX 1718 at 3 of 15 - 9 of 15).

Although Respondents suggest thet international companies, e.g., TKK, IHI, Hyundai,
Technigaz, and Whessoe, are competitors who can compete effectively at pre-merger prices, the
evidence suggests otherwise. For example, PDM documents identify these firms as competitors only
on internationd projects. (CX 116 at PDM-HOU019181; see CX 96 at PDM-HOU 2009785).
Moreover,[ ], an LNG customer who did an andysis of competition in the United States, concluded
that these tank companies are inadequate competitors for LNG projectsin the United States: “While
we could provide a reasonable argument that CB& | has comptition in the US, especidly inthe
conventiond meta tank business, the redlity for today isthat in the US, they are the leading company in
the LNG Tank business and the other competitors will need to demondtrate their capabilitiesin this
market. Thismay occur however it will be highly dependent on the eventud expangon of the market in
theLNG area” (CX 691la|[ ]01032,incamera). CCFF 866-867.

3.567 It ismuch easier for atank builder to construct an LNG tank in the U.S. than it isto construct in aremote,
greenfield location such as Nigeriawhere tank builders encounter obstacles relating to: (1) the local political
environment; (2) weather; and (3) communication and infrastructure limitations. (Scorsone, Tr. 4871; Rano,
Tr. 5973-87).

Response to RFOF 3.567

For the reasons stated in CCRFF 3.565, Respondents’ proposed finding is mideading in its
implication that a supplier that has built a LNG tank in aremote internationa location will be able to
successfully compete for projectsin the United States.

3568  Thepolitica situation in a particular country can affect the ability of a contractor to construct afield-
erected LNG facility. (Rano, Tr. 5973-74). Based on his experience throughout the world, and on the
information that he has acquired as Vice President of CB&I, Peter Rano is able to compare the ability to deal
with the political situation in the United States with abilities outside of the U.S. (Rano, Tr. 5973-74). Ina
placelike Nigeria, it is difficult to deal with the political situation; laws change regularly; the enforcement of
those lawsis erratic; and contractors must deal with various civil governments, and various local rulers.
(Rano, Tr. 5974-76). These political aspects create an added burden that does not exist in developed
countries, such as the United States, where the "laws are stated and understood and applied equally."
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(Rano, Tr. 5974-76).
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Response to RFOF 3.568

For the reasons stated in CCRFF 3.565, Respondents’ proposed finding is mideading in its
implication that a supplier that has built aLNG tank in paliticaly unstable locations will be gble to
successfully compete for projectsin the United States.

3569  Theweather in aparticular country can affect the ability of a contractor to construct afield-erected LNG
facility. (Rano, Tr. 5977-79). Based on his experience throughout the world, and on the information that he
has acquired as Vice President of CB&I, Mr. Rano is able to compare the ability to deal with weather in the
United States with abilities outside of the U.S. (Rano, Tr. 5977-78). It isfar more difficult to work in places
such as Nigeria (rain) and the Middle East (heat) than it isto work in the United States. (Rano, Tr. 5978-79).
Weather in the U.S. is much more moderate. (Rano, Tr. 5978-79).

Response to RFOF 3.569

For the reasons stated in CCRFF 3.565, Respondents’ proposed finding ismideading in its
implication that a supplier that has built a LNG tank in athunderstorm or during a hest wave will be
able to successfully compete for projectsin the United States.

Moreover, Respondents  proposed finding is irrdlevant; there is no record of any customer that
has asserted that weether was a factor that it consdered in selecting a LNG tank supplier.

3,570  Thecommunications and infrastructure that are available in a particular country can affect the ability of a
contractor to construct afield-erected LNG facility. (Rano, Tr. 5980-81). Based on his experience
throughout the world, Mr. Rano is able to compare communications and infrastructure available in the U.S.
to that which is available elsewhere in the world. (Rano, Tr. 5980-81). In countries such as Nigeria, the
available infrastructure is minimal and telephones work less than haf of the time. Communication is
important for many reasons, such as problem solving and informing management of developments. (Rano,
Tr. 5986-87). Because of the devel oped communication infrastructurein the U.S,, it is easier to construct a
field-erected LNG tank in the U.S. than in other, less developed parts of the world. (Rano, Tr. 5986-87).

Response to RFOF 3.570

For the reasons stated in CCRFF 3.565, Respondents’ proposed finding ismideading in its
implication that a supplier that has built a LNG tank with limited access to a phone will be able to
successfully compete for projects in the United States.

Moreover, Respondents  proposed finding is irrdlevant; there is no record of any customer that
has asserted that access to telegphones or communications equipment is afactor that is consdered in
selecting a LNG tank supplier.

While Respondents Have Attempted to Invent Barriers to Entry that Complaint Counsel Has

Never Even Proposed, they Have Failed to Refute that Experience and Having a Track Record Are
Barriersto Entry. CCRFF 335-364.
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F. RESPONDENTS WITNESSES LACK FOUNDATION
3571  Nige Carling served as a vice president for Enron Engineering and Construction from October 1998 through

August 2002. (Carling, Tr. 4447-48). During thistime, he was responsible for, and involved in, LNG projects
in Dabhol, India, Penuelas, Puerto Rico, and the Bahamas. (Carling, Tr. 4448).

Response to RFOF 3.571

Mr. Carling lacks foundation to eva uate the compstitive environment post-acquisition because
he has not witnessed competition in the United States. Customers who have not witnessed competition
in the United States are dso a a disadvantage when evauating pricing from tank vendors. Complaint
Counsel has shown that there are many country-specific barriersto entry that would affect aforeign
firm’s ability to offer low pricesin the United States. CCRFF 3.147. Moreover, PDM and CB&1, as
domestic suppliers, would have a|

] (RX 738 at FTC 001535 ([ D, in
camera); CCRFF 3.147. This advantage would trandate into lower prices and higher efficiency in
congtructing LNG tanks. Mr. Carling’s experience in “ Dabhal, India, Penuelas, Puerto Rico, and the
Bahamas’ isirrevant to assessng competition between CB& 1 and PDM pre-acquisition in the United
States. See CCRFF 3.572.

3.572  Prior to the acquisition, Mr. Carling witnessed LNG pricing submitted by Whessoe, PDM, and CB& |, for
LNG tanks built in Dabhol. (Carling, Tr. 4455). Mr. Carling also personally reviewed bid prices for an LNG
tank submitted by CB&I, PDM, and Skanska for an expansion of the Dabhol project. (Carling, Tr. 4465,
4473). Further, Mr. Carling was extensively involved in the Puerto Rico LNG facility that PDM constructed.
(Carling, Tr. 4473-74).

Response to RFOF 3.572

Mr. Carling's experience a Dabhol and in Puerto Rico has no bearing on compstition in the
United States. Mr. Carling, who first became involved with LNG tanks in October 1998 and is now
retired from the LNG business, has no experience at al in assessing the degree of competition between
CBI and PDM on projects in the United States. CCRFF 3.571. (Carling, Tr. 4446-8, 4510-4).
Furthermore, Mr. Carling’ s testimony made it clear how little he actudly knows about the LNG tank
market inthe U.S. Mr. Carling did not know whether oversess firms have ever bid against CBI and
PDM for projects in the United States, and how competitive they have been when they did bid.
(Carling, Tr. 4513-4).

Mr. Carling did not know whether “some of the firms ... such has Whessoe, Tractebdl, TKK,
prior to 1998 have made proposals in connection with the LNG tank projects.” (Carling, Tr. 4513-4).
According to Mr. Carling, Technigaz/Zachry would be “interested in single-containment and double-
containment and full-containment tanks’ in the United States. (Carling, Tr. 4527). Mr. Carling even
clamed that Technigaz has built “dl these kinds in Europe and West Africa” (Carling, Tr. 4527).
However, that testimony was directly contradicted by [ ], who clamsthat [
1( ], in camera).
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Internationdly, the only project for which Mr. Carling was respongble for overseeing the fina
decision on sdecting an LNG tank supplier for afield-erected LNG tank was during the second phase
of the Dabhol, IndiaLNG project. (Carling, Tr. 4502, emphasis supplied). In fact, when Mr. Carling
has solicited bids (on projects outside of the relevant geographic market), the companies he has relied
upon to compete for the projects were CBI and PDM. On the fourth tank at Dabhol, Enron did not
want to work with Skanska/\Whessoe, and invited bids from the people they “felt comfortable with,”
which were PDM and CBI. (Carling, Tr. 4504). Enron chose CB&| to supply the fourth tank for
Dabhal. (Carling, Tr. 4505-6). In the Venezuda LNG project which he was involved in during 2000,
the only companies that Enron considered were CBI and PDM, because “dl the expertise was
between PDM and CBI.” (Carling, Tr. 4500). Findly Mr. Carling's present employment a Chevron
Phillips Chemicds does not involve the procurement of LNG tanks. (Carling, Tr. 4445-46).

3573  Mr. Carling witnessed competition in the LNG market after the acquisition through hisinvolvement in aLNG
project proposed by Enron in the Bahamas. (Carling, Tr. 4477-82). Enron received three competitive bids
for the Bahamas job in September/October 2001 by CB& I, Skanska, and Tractebel. (Carling, Tr. 4480-81).
Mr. Carling observed that the bids were within a“range of 7 to 10 percent” of each other. (Carling, Tr.
4481).

Response to RFOF 3.573

Mr. Carling' s experience in the Bahamas isirrdevant to his ability to assess competition before
or after the acquigition in the United States. See CCRFF 3.571, 3.572.

3.574  Volker Eyermann serves as the vice president of engineering for Freeport LNG, afirm that is developing an
LNG import terminal in Freeport, Texas. (Eyermann, Tr. 6959-60). Mr. Eyermann first worked for an LNG
tank project in 1976 for El Paso, and subsequently worked for several LNG projectsin Indonesia, Trinidad,
India, and China. (Eyermann, Tr. 6963-67).

Response to RFOF 3.574

Respondents' assertion isincomplete. Mr. Eyermann’s “LNG tank project in 1976 for El Paso”
was aproject in Algeria. That project, dong with projectsin “Indonesia, Trinidad, India, and China’
areirrdlevant to any discussion of competition for LNG tanksin the United States. CCRFF 3.147,
3.571. Mr. Eyermann himsdlf admitted that an LNG tank supplier’ swork in one country is “not
rdlevant” to itswork in another country, including price comparisons. “you cannot possibly compare
an LNG tank built in Dabhal, Indiawith an LNG tank in Malaysia with an LNG tank on the
Gulf Coast of Texas...It isnot relevant to know the price of an LNG tank in report or in
Malaysia to know what your tank in Freeport will cost. There sjust no comparison.”
(Eyermann, Tr. 7071-2, emphass supplied).

The redlity isthat Mr. Eyermann lacks foundation to spesk about the United States market
because, prior to Fregport, he “never worked on an LNG project inthe U.S.” (Eyermann, Tr. 7025).
All of Mr. Eyermann’s experience has been on projects outside the United States, and during the
entirety of this non-United States career, Mr. Eyermann has never been involved in evauating or
selecting an LNG tank supplier for aproject, and has never reviewed the prices submitted by LNG
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tank bidders. (Eyermann, Tr. 7025-7028).

3575  Mr. Eyermanniscurrently involved in all technical aspects of the Freeport LNG project, including
contracting strategies, detailed engineering, and is responsible for coordinating the activities Freeport
LNG's consultants. (Eyermann, Tr. 6960, 6968).

Response to RFOF 3.575

Fregport LNG and its predecessor Cheniere Energy have never built an LNG facility before.
(Eyermann, Tr. 7033). In his current position at Fregport LNG, asmall company with fifteen
employees, Mr. Eyermann has not obtained any bids or selected a supplier for the LNG tanks planned
for the Fregport, TX import termind. (Eyermann, Tr. 7036, 7029). Thistermind isin the early stages
of development. At thetime of tria, Fregport LNG had not yet filed for FERC approva of the
termind. (Eyermann, Tr. 6977). At the earliest, assuming timely FERC approval, Fregport LNG will
award a LNG tank contract in February 2004. (Eyermann, Tr. 6978).

Moreover, Mr. Eyermann’s assessment of competition in the U.S,, including the effects of the
acquisition, lack foundation because he has no past experience evauating LNG tank pricing or selecting
an LNG tank supplier. (Eyermann, Tr. 7025-9). Mr. Eyermann’s employment relating to LNG
projects has been as a process engineer on the technicad sde rather than commercid sde. (Eyermann,
Tr. 7031). Ontheinternational LNG projects that he worked on, Mr. Eyermann was not involved in
the selection of the supplier of the LNG tanks. (Eyermann, Tr. 7025-29). For example, on the
Indonesia project, “ The tanks were dready built when [Mr. Eyermann] got there.” (Eyermann, Tr.
6965). Smilarly, on Enron’s Dabhol LNG project, Mr. Eyermann was the resident engineering
manager and did not review the bids from the tank suppliers (Eyermann, Tr. 6967, 7028). None of Mr.
Eyermann’s experience involves procuring an LNG tank, and none of the projects that he worked on
were in the United States. His assessments of comptition in the United States, therefore, lack
foundation. See CCRFF 3.574 (Mr. Eyermann does not believe that one can compare the prices or
the congtruction of an international LNG tank to a domestic LNG tank).

3576  Mr. Eyermann received budgetary pricing from various vendors for the Freeport project. (Eyermann, Tr.
7030). He also had discussions with several LNG tank contractors regarding their capabilities and
contracting strategies including: Skanska Whessoe (Eyermann, Tr. 6981-83), Technigaz (Eyermann, Tr.
6994-96), TKK/AT&V (Eyermann, Tr. 6999-7001), Daewoo/S& B (Eyermann, Tr. 7008), and IHI (Eyermann, Tr.
7015-16).

Response to RFOF 3.576

Complaint Counsd agrees with Respondents s acknowledgment of budget prices as aform of
competition. CCRFF 7.1, 7.2,7.4,7.7, 7.9.

Despite the fact that Mr. Eyermann has seen budget pricing from foreign firms in the United

States, his assessment of competition is still irrelevant because he has had no opportunity to assess
CB&I’s present-day pricing, nor pricing from CB& I or PDM prior to the acquistion.
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The fact that Mr. Eyermann has * had discussons with severd LNG tank contractors’ does not
mean that Mr. Eyermann has foundation to offer testimony regarding the capabilities of foreign firmsin
the United States. Despite working in the LNG industry for 25 years, Mr. Eyermann has no direct
experience working with PDM, TKK, AT&V, Zachary, and Technigaz. (Eyermann, Tr. 7062-4).
Because heis not familiar with PDM’ s business or its past pricing for LNG tanks, he does not have the
foundation to assess the comptitive effects of the acquisition.

3.577  Robert Bryngelson is the Managing Director of Business Development for El Paso Global LNG, and is
responsible for developing LNG infrastructure throughout the world. (Bryngelson, Tr. 6121).

Response to RFOF 3.577

Mr. Bryngel son does not have the foundation to assess competition in the United Statesin the LNG
market. See CCRFF 3.578.

3578  Mr. Bryngelsonis currently managing ateam for the development of three LNG terminalsin Altamira,
Mexico, Bagja California, Mexico, and on the Grand Bahama lsland. (Bryngelson, Tr. 6161-62). He was
involved in identifying alist of qualified LNG tank bidders for these projects. (Bryngelson, Tr. 6124).

Response to RFOF 3.578

Mr. Bryngel son does not have foundation to assess the competitive climate of the LNG market
in the United States post-acquisition because he did not witness competition between CB& | and PDM
prior to the acquisition. Customers who have not witnessed comptitive pricing between CB&1 and
PDM prior to the acquisition are disadvantaged because they have no slandard to which they can
compare present day pricing levels. Asaresult, their views regarding competition in the market are
basad upon higher pricing from both CB& 1 and foreign firms.

Mr. Bryngelson has only been working on LNG projects for two years (Bryngelson, Tr. 6201)
and has never previoudy been involved in the congtruction of an LNG tank. (Bryngelson, Tr. 6205).
The projects that Mr. Bryngelson is now working on arein Mexico and the Bahamas, not the U.S.
(Bryngelson, Tr. 6123, 6214). El Paso has not purchased an LNG tank since the late 1970's or early
1980's. (Bryngelson, Tr. 6208).

Moreover, Mr. Bryngelson did not receive any pricing from PDM for any of the projects heis
currently working on, and has no knowledge of pricing competition for LNG tanksin the U.S. prior to
or after the acquisition. (Bryngelson, Tr. 6246-47). The El Paso representative admits that he has “no
knowledge of PDM, where they fit in and how they affected the competitors.” (JX 22 at 186
(Bryngelson, Dep.); See also Bryngelson, Tr. 6233).

Furthermore, the El Paso representative lacks experience with foreign firms, and therefore has
no basisto testify regarding the competitiveness of foreign firms. Mr. Bryngelson testified that he has
not had any conversations with anyone from Technigaz thet led him to believe that any of the firms had
experience building tanks that comply with U.S. codes and requirements. (Bryngelson, Tr. 6241 (“I
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have never spoken to asingle employee of Technigaz directly”)). Mr. Bryngelson has dso never
“gpoken to anyone from TKK about their ability to qualify for an LNG tank project in the United
States’ (Bryngelson, Tr. 6241). Findly, Mr. Bryngelson admitted that he had never had “any
conversaions with any of the other bidders that have bid on the Altamira
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or the Bga LNG projects relating to whether that particular bidder was qualified to build LNG tanksin
the United States.” (Bryngelson, Tr. 6242).

3579  Mr. Bryngelson relied upon input provided by Kellogg Brown & Root, a reputable engineering contractor
and consultant, who examined each of the LNG tank bidders and determined that they all have the
necessary qualifications and reputations to successfully build LNG tanks for El Paso's projects.
(Bryngelson, Tr. 6129-30). Halliburton KBR has access to historical pricing information of LNG tanks.
(Scorsone, Tr. 4940). Halliburton KBR is capable of determining whether the price of an LNG tank price
submitted is reasonable based on its access to historical tank pricing. (Scorsone, Tr. 4940). Halliburton
KBR assists owners in evaluating tank bids. (Scorsone, Tr. 4940-41).

Response to RFOF 3.579

Both Haliburton KBR and Mr. Bryngelson possess imperfect information and cannot detect the
anticompetitive effects of the acquisition. Cost-breakdown sheets given to customers contain less
detalled information than CB& I interna cost-estimate summary sheets. Customers do not generaly
have access to margin information and, due to the price variation for line-items such as materias and
labor, customers are rarely able to question the subjectivities of the contractor.

Respondents do not specify the “higtorica pricing information” to which Haliburton KBR has
access. Respondents provide no evidence that Halliburton, has compared CB& 1’ s pre and post-
acquisition pricing to the bids that they have recelved from foreign firms. Moreover, Respondents have
not shown that Halliburton has compared post-acquigtion pricing from foreign firmsto PDM’ s pricing
before the acquisition. See CCRFF 3.578.

Moreover, having access to historical pricing information may be irrdlevant, depending on what
information Halliburton KBR does possess. For example, CMS compared CB& I’ sfind price for its
tank to CB&I’sfind price for the Cove Point tank and found little variation. CCRFF 7.1-7.26. If
CMS had access to perfect information, however, it would have determined that CB& | had dragticdly
raised its price for the Cove Point tank over pricing givento[ ] before the acquisition. See CCFF
910. CMSwould aso have found that CB& | padded its costs for the Cove Point tank to increase its
profit. See CCFF 797. Evenif Hdliburton KBR has accessto “higtorica pricing information” from
CB&l, it would not necessarily have access to perfect information including line-item costs and
margins. Customers and consultants, therefore, are forced to rely upon imperfect information, while the
FTCisgiven accessto dl pricing information o that it can fully andyze the effect of the acquisition.

Moreover, for Mr. Bryngelson, pricing is consdered “reasonable’ if bidsare withina“10to 15
percent” range of each other whichis“norma for any of these bids.” (JX 22 a 164 (Bryngelson Tr.
6190)). If CB&I hasincreased its pricing to arange that is within 10 to 15 percent of foreign firms, Mr.
Bryngd son would not congder its pricing to be unreasonable, even if CB& | had increased its pricing
50%. CCFF 937, 872. Because CB& I’ s prices before the acquisition were anywhere from 59% to
90.4% lower than those of foreign firms, CB&I isin apogtion to take advantage of the customer
through a price increase. CCFF 937, 872. CB& | can increase its margin and pad its costs a substantia
amount before the prices of any of the joint
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venture condrain its pricing. Moreover, CB&I can remain the low-cost supplier despite the price
increases that it imposes.

Finaly, acustomer can be satisfied and il not redize that an anticompetitive price increase has
occurred. If there were evidence that the acquisition led to a5 percent increase in LNG tank prices,
Mr. Bryngelson would not view this effect “as a negative impact.” Such an increaseis “not ahuge
problem.” (Bryngelson, Tr. 6198-99).

3580  Jeffrey Sawchuck is employed by British Petroleum, which is developing three potential LNG import
terminasin the U.S,, costing hundreds of millions of dollars. (Sawchuck, Tr. 6054, 6066). Mr. Sawchuck is
responsible for the LNG technology program and LNG network within . (Sawchuck, Tr. 6050-51).

Response to RFOF 3.580

Mr. Sawchuck has no previous experience in the United States LNG market and therefore has
no foundation to comment on the competitive environment in the United States. (Sawchuck, Tr. 6052-
53). CCRFF 3.581.

3581  Mr. Sawchuck isentrusted by [ ] to oversee every LNG project which might be completed inthe U.S. He
has ultimate responsihility for the evaluation of potential LNG vendors. (Sawchuck Tr. 6050-51).

Response to RFOF 3.581

Mr. Sawchuck has no previous experience in the United States LNG market. See CCRFF
3.580. Moreover, Mr. Sawchuck’s testimony cannot be given any weight due to his extreme concern
over [ ] budnessrdationship with CB&I. During the Commisson’s investigation, Gerdd Glenn of
CB&I asked | ], to provide an affidavit dating that “ CB&I's
acquistion of Aitt-Des Moines (PDM) does not sgnificantly affect the competitiveness of congtruction
of low temperature and cryogenic industrial storagetanks.” (RX 157 a [ ]01033).

Because he wanted to maintain a good relationship with CBI, [ ] requested

help with this“ gticky” Stuetion from his colleagues, [ 1.0
] and his colleagues “did abit of research into the USA companies referenced by CB&1,” as

competitorsin the U.S. LNG market, (RX 155at [ ] 01 032), and concluded that “the
redlity for today isthat in the US, CB&1/PDM are the leading company in the LNG Tank
Business and the other competitors will need to demondtrate their capabilities in this market.”
(RX155[ ]0lat032). “Sincether acquistion of PDM, CB&I now dominate the US market.”
(RX 156 a[ ]01027).

Despite finding al evidence to the contrary of Respondents assertions, in August 2001,
[ ] urged [ ] to write the affidavit in favor of Respondents pogtion: “I think
we should look at the value which the affidavit would bringto[ ].” (CX 691a 01032, in
camera, emphasis supplied). Asaresult, Mr. Sawchuck’ s views about the competitive nature of the
market must be viewed with skepticism.
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3.582  Mr. Sawchuck has worked on anumber of [ ] LNG projectsin Trinidad and in Spain, and has evaluated
bids from various suppliersincluding PDM, CB&I, and Whessoe. (Sawchuck, Tr. 6052-53). Mr. Sawchuck
was also involved in the Bilbao, Spain LNG project, inwhich  selected Technigaz asthe LNG tank
contractor. (Sawchuck, Tr. 6052-53).

Response to RFOF 3.582

Mr. Sawchuck’ s experience outside of the United States isirrelevant to assessing the
competitiveness of LNG tank suppliersin the United States. See CCRFF 3.571.

3583  Asvice president of technical services, William Puckett is responsible for the execution of Dynegy's major
projects including Dynegy's current plan to build the largest LNG regasification facility in the United States.
(Puckett, Tr. 4539-40).

Response to RFOF 3.583

Thisfinding ignores the fact that Mr. Puckett has otherwise never been involved in the
procurement or congtruction of an LNG tank. (Puckett, Tr. 4535-4538). As such, Mr. Puckett has no
basis to compare the pre-acquisition and post-acquisition pricing or markets for LNG tanks.

3.584 Inaddition to conducting a six week, world-wide search for an EPC contractor, Mr. Puckett has also
performed a pre-qualification process for the LNG tank portion of the project. (Puckett, Tr. 4545, 4552).

Response to RFOF 3.584

As noted in CCRFF 3.583, prior to the acquisition, Mr. Puckett had no experiencein
procuring or preselecting an EPC or LNG contractor. Mr. Puckett’ s search for EPC contractors did
not even begin until the spring-fall time period of 2001, after CBI acquired PDM. (Puckett, Tr. 4546).
The Dynegy representative never had the benefit of being courted by PDM and never experienced the
fierce competition between CB& I and PDM that resulted in lower prices prior to the acquisition.
Because CB&| did not submit pricing information for any component of the Dynegy project, Mr.
Puckett has aso never seen how competitive CB& I’ s pricing is compared with foreign firms. (CX 518
at CBI 019777-HOU; CX 517 at CBI 019784-HOU).

Even if Mr. Puckett was able to see CB&| pricing for tanks, his firm would be unquaified to
andyzebids |

] (CX 1528 at CBI 071381, in camera). For the Reasons listed
above, Mr. Puckett definition of “competitive pricing” is questionable.

3.585  During the pre-qualification process, Dynegy reviewed promotional materials of, conducted meetings with
and interviewed four potential tank providers. (Puckett, Tr. 4554). Dynegy received bids from three of the
contractors, Skanska/Whessoe, TKK/AT&V and Technigaz/Zachry. (Puckett, Tr. 4556).

274



Response to RFOF 3.585

As shown in CCRFF 3.584, Mr. Puckett has never experienced the benefit of competition
before the acquisition, and has never seen pricing information from either CB&I or PDM. He therefore
lacks foundetion to testify regarding the competitiveness of pricing.

3586  Dynegy hired aconsultant, Black & Veatch, to analyze the bids. (Puckett, Tr. 4557). All of the bids were
within Dynegy's expected price range. (Puckett, Tr. 4557).

Response to RFOF 3.586

Dynegy’ s “expected price range’ is sugpect for two reasons. Dynegy did not have the benefit of
a competitive price from CB& | to compare the other bids to; and budget pricing provided by
Skanska/\Whessoe, a foreign supplier with higher costs than CB& I, defined the upper bounds of
Dynegy’s “expected price range.” (CX 518 at CBI 019777-HOU; CX 517 at CBI 019784-HOU,
Price, Tr. 602-3). Based upon hisyears of experiencein the LNG market, Mr. Price of Black &
Vestch testified that he is“concerned” that Dynegy will pay a*“higher” price for the tanks because
CB&I refused to bid on the LNG tanks. (Price, Tr. 622).

3.587  Larry lzzo of Calpineis considering constructing an LNG import facility at a cost of approximately $250
million. (lzzo, Tr. 6493). Assenior vice president, Mr. |zzo is responsible for the company's current plans to
construct an LNG facility in Humboldt Bay, California. (1zzo, Tr. 6474).

Response to RFOF 3.587

Mr. 1zzo conceded that he has never supervised any LNG tank construction projects for
Capineinthe U.S. or abroad. (1zzo, Tr. 6513). Indeed, if the Humboldt project never comesto
fruition, Mr. 1zzo will miss his next chance to supervise an LNG project. Mr. 1zzo testified that the
Humboldt, Cdiforniafacility is*in the early stages of possible development,” and that because “ Calpine
is experiencing financid difficulties’ Mr. 1zzo cannot “say definitively that an LNG facility will ... be
built.” (1zzo, Tr. 6521). In fact, the Capine representative testified that there is only a 50% chance that
the facility will be built. (1zzo, Tr. 6522).

Mr. 1zzo has dso not experienced the vicious competition between Respondentsin the United
States LNG market and, therefore, admits that he would not know if CB&1 had raised pricesto
Cdpine by 5% above pre-merger levels. (1zzo, Tr. 6534). Mr. 1zzo admits that he has no “firsthand
knowledge about the pricing and performance capabilities of foreign firmsin the U.S.” (Izzo, Tr. 6520-
1). Mr. 1zzo has dso0 “not received any budget or firm prices for the LNG portion of the project in
Cdifornia”” (1zzo, Tr. 6522).

Mr. 1zzo lacks experience with any of the joint ventures. According to Mr. 1zzo “Whessoe is
the only firm [about] which [he' g actudly got firsthand knowledge about prices and congtruction
performance.” (1zzo, Tr. 6519). Mr. 1zzo admits that he knows * nothing firsthand” about AT&V’s
capabilities, and that he has never “worked with any foreign firm on aU.S. LNG project.” (1zzo, Tr.
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Moreover, Mr. 1zzo testified that he had discussons with Kellogg Brown & Root and Black &
Vegtch regarding the Calpine project, but neither of these firms construct LNG tanks. (1zzo, Tr. 6524).
Both “Black & Vesatch and Kedlogg Brown & Root [will] have to go out and find another firm to build
the LNG tank” according to Mr. 1zzo. (I1zzo, Tr. 6524-5). Mr. 1zzo further conceded that he had not
talked to Skanska/Whessoe, Technigaz/Zachry, or TKK/ATV about the Capine project. In fact, the
only firm with which Mr. 1zzo had discussed the project was CB&1. (1zzo, Tr. 6524-5). Mr. 1zzo
therefore has no foundation to testify regarding the competitiveness of these foreign firms or joint
venturesin the U.S. LNG market.

Mr. 1zzo'slack of knowledge regarding foreign firms extends to alack of knowledge regarding
the pricing of foreign firms. Because Mr. 1zzo has not spoken to any of the tank suppliers, other than
CB&I, he would have “to guess at this point ... as to who and who will not bid” on Capine s project.
(Izzo, Tr. 6525). Mr. 1zzo dso admits that he has no idea “what kind of prices [he] will get for the LNG
tank portion of the project” or how those prices “will compare to CB&I’s prices’ (I1zzo, Tr. 6525). For
the reasons listed above, Mr. 1zzo lacks foundation to assess competition or pricing in the U.S. LNG
market post-acquisition.

3588  Mr.lzzois personally familiar with LNG facilities, including peak-shavers, built in the United States. (l1zzo,
Tr. 6474, 6540). Prior to working at Calpine, Mr. |zzo worked for Enron for 11 years. (1zzo, Tr. 6475). While
at Enron, Mr. 1zzo was involved in several LNG projects including the Dabhol, India and Penuelas, Puerto
Rico LNG projects. (1zzo, Tr. 6476).

Response to RFOF 3.588

Congdering Mr. 1zzo's lack of knowledge regarding competition and pricing for LNG projects
in the United States, the Capine representative s “familiarity” with “LNG fadilities ... built in the United
States’ is suspect. CCRFF 3.587. Mr. 1zzo testified he has never seen a competitive bidding
procurement of an LNG tank inthe U.S. (Izzo, Tr. 6514). Mr. 1zz0's experience with the “ Dabhal,
Indiaand Penuelas, Puerto Rico LNG projects’ has no bearing competition in the U.S. market for
LNG tanks. Mr. 1zzo himsdf agrees that “if aparticular LNG tank firm is competitive in one part of the
world, it does not necessarily mean the firm will be competitive in another part of the world.” (1zzo, Tr.
6521).

Moreover, Mr. 1zzo testified that his experience with bidding out the Dabhol project was
limited. Mr. 1zzo tedtified that on a*“day-to-day basis in terms of negotiating the price and the terms of
the contract” on the Dabhol project, he “rdied on [his] &ff ... until [Enron] cameto ashort list.” (1zzo,
Tr. 6516).

Further, the “decision to go to a sole-source arrangement with PDM was made prior to [Mr.
|zz0' 5] arriva on the [Penudlas] project.” (1zzo, Tr. 6516-7). Because of Mr. 1zzo's limited
involvement with the Dabhol project and the Penuelas project, and for the reasons listed above, Mr.
1zz0 has no foundation to discuss the compstitive environment in or pricing for the United States LNG
market and little foundation to discuss the topic of LNG tanks in other contexts. Furthermore, Mr. 1zzo
lacks the foundation necessary to assess the competitiveness of foreign firmsin the United States or in

277



other parts of the world.
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3.589  Mr. Izzo has experience with, and knowledge of, international LNG tank suppliers; Mr. 1zzo received bids
from Technigaz and Whessoe on the Dabhol project. (Izzo, Tr. 6483). Mr. Izzo ultimately selected and
worked with Whessoe. (lzzo, Tr. 6483).

Response to RFOF 3.589

Mr. 1zz0' s experience with “international LNG tank suppliers’ on projects outside of the United
Statesisirrdevant to competition in the United States, as he himself noted when he said that “if a
particular LNG tank firm is competitive in one part of the world, it does not necessarily mean the firm
will be competitive in another part of theworld.” (Izzo, Tr. 6521).

Mr. 1zzo testified he had no firg-hand experience with foreign LNG tank suppliers attempts to
enter the U.S. market. (Izzo, Tr. 6519-6521). Moreover, Respondents' finding ignores the fact that
Mr. 1zzo is not familiar with how competitive pricing was between PDM and CBI prior to the
acquisition in the United States or how compstitive CB& I’ s pricing is when compared with foreign
firmsfor projectsin the United States.  (1zzo, Tr. 6529-6530).

Moreover, as shown in CCRFF 3.588, Mr. 1zzo' s limited involvement on the Dabhol project
has little bearing on competition for LNG tanksin the United States.

3590 John Kély'sinvolvement in the LNG industry began in 1981 when he became project manager responsible
for overseeing engineering for the Lake Charles LNG import facility. (J. Kelly, Tr. 6256-57).

Response to RFOF 3.590

Respondents' finding is mideading because it suggests that Mr. Kelly has had extensive
“involvement in the LNG indudry.” Mr. Kdly'sinvolvement with the engineering for the origina
congruction of the Lake Charles facility began after the facility commenced operation, and thereisno
evidence he had any involvement with the procurement of the facility. (J. Kelly, Tr. 6256-6258).
Respondents have falled to produce evidence indicating that Mr. Kedly has had any further experience
in procuring an LNG tank or any familiarity otherwise with the LNG market.

Moreover, Mr. Kdly seems rdaively unfamiliar with competition in the LNG industry prior to
the acquigition or post-acquigition. Mr. Kelly testified that he has|[
] (IX 26 at 58 ([ 1), in camera). When questioned
about ATV and H.B. Zachry, Mr. Kdly [

] (X 26 at 59
([ 1), in camera). Mr. Kdly did know [
11
know that much.”] (JX 26 at 59 ([ ]), in camera). Mr. Kelly did not even know if
[ ] (IX 26 at 59-60 ([ 1), in
camera).

Mr. Kelly even admitted that he did not know anything about PDM. Mr. Kelly conceded that
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“I don’t know anything about PDM when they were just PDM, asfar astheir ability to do the [

] project.” (IX 26 at 57 ([ 1)). AsCB&I and PDM have congtructed all
of the last seven LNG tanksin the United States (CCFF 136), it seems strange that Mr. Kelly would
have no knowledge of the firm, unless he lacked knowledge regarding the industry.

3591  Mr. Kelly iscurrently the project manager for the CMS Lake Charles LNG expansion project. (J. Kelly, Tr.
6258). The total expansion will cost approximately $177 million. (J. Kelly, Tr. 6260).

Response to RFOF 3.591

As shown in CCRFF 3.590, Mr. Kely'sinvolvement with the procurement of LNG tanks and
generd knowledge about the U.S. LNG market is limited.

3592 Mr. Kelly hasplayed avery large role in selecting a tank vendor for the Lake Charles expansion project. (J.
Kelly, Tr. 6260). To ensure that CMS obtained a competitive price on the Lake Charles expansion, Mr. Kelly
received a budget price from Skanska, [

1. (
]). Other consultants, such as PTL, also have access to historical pricing information. (Scorsone,
Tr. 4941))

Response to RFOF 3.592

Respondents' finding is disngenuous because it implies that CM S “ obtained a competitive
price’ from CB&| for the Lake Charles expanson. RFOF 3.592 is mideading because it assumes that
1) that CMSwas able to ensure it recelved a* competitive’ price based on Mr. Kedly’s comparison of
CBI’s price with a budget price from Skanska, aforeign firm with higher cogts than CB&I; 2) [

land3)[

]. As shown in CCRFF 3.474-3.476, none of the three assumptions made by Respondents
arevdid.

Further, this finding ignores the fact that prior to hisinvolvement in the Lake Charles project,
Mr. Kely had no experience with the procurement of LNG tanks, and even since the involvement the
experience is limited to a non-competitive bidding Stuation. Further, Mr. Kelly was|

1. ( ], in camera)].

3593  Jean Pierre Jolly has been employed by Technigaz for 35 years and is currently in charge of marketing and
commercial activities and selling LNG tanks and terminals. (Jolly, Tr. 4434, 4436).

Response to RFOF 3.593

Respondents’ finding is mideading because it implies Mr. Jolly’ s experience in “marketing” and
“sdling” LNG tanks internationdly gives him foundation to testify regarding the sate of the LNG
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market inthe U.S. That implication, however, isfdse [

1( D

Mr. Jolly’ s lack of knowledge with respect to the U.S. LNG market is apparent from factualy
inaccurate statements made by the Technigaz employee during the trid. According to
Mr. Jolly, [ ] Mr. Jolly dso testified that
[ 1(

], incamera).

Findly, Mr. Jolly admitsthat has
1( ], in camera). Because a
firm’s pricing and costs are both important factors in gauging its competitiveness, Mr. Jolly lacks
the necessary foundation to testify regarding the competitiveness of the Technigaz/Zachry joint
venture in the U.S. LNG market.

3594  Mr. Jolly traveled al the way from France, voluntarily, to testify in the instant proceedings. (Jolly, Tr. 4435-
36). Mr. Jolly wanted to testify to give some precision, as a courtesy, to his former declarations. (Jolly, Tr.
4436).

Response to RFOF 3.594

Respondents' finding isincomplete, asit ignores [
]. Mr. Jolly admitted in testimony that [

1. (

], in camera)].

3595  Mr. Jolly's experience working with LNG projects extends back to 1975. (Jolly, Tr. 4437). Mr. Jolly has
worked on LNG projectsin Korea, Turkey, Qatar, Spain, Egypt and India. (Jolly, Tr. 4437). [
]
( D.

Response to RFOF 3.595

Respondents' finding is mideading, because it suggests that Mr. Jolly’s experience in “Kores,
Turkey, Qatar, Spain, Egypt, and India’ isrelevant to competition in the United States for LNG tanks.
Inredity, Mr. Jolly’s|[

1 l.in
camera). Further, it ignores the fact that [
1( ], in camera). Also, see CCRFF 9.593.

3596  Asidefrom hisinternational experience, Jolly has also been involved in the LNG market domestically. [

1(
D[ 1(
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Response to RFOF 3.596

Respondents’ finding isirrdevant and mideading because it impliesthat [
] givesMr. Jolly
foundation to testify regarding competition in the United States LNG market. [

( ], in camera).

Moreover, the fact that Technigaz has
] does not mean that Mr. Jolly is qudified to testify
regarding the competitive environment of the U.S. LNG market. On the contrary, the fact that
[ ] was diminated from the field of bidders because its price was substantialy
higher than Whessoe and TKK shows how |

1(

1, incamera)]. ([ 1(

D.

3.597 A firm, fixed-price contract is an agreement containing a defined scope of work. (Glenn, Tr. 4125). When a
firm, final priceis prepared, CB& | will develop an actual tank design that is specific to the site location of
the project. (Scorsone, Tr. 5003). CB&| will accurately estimate the cost of materials. (Scorsone, Tr. 5003).
"A very exhaustive effort is done to firm fixed-price projects that [CB&I] bid." (Scorsone, Tr. 5003). If an
owner accepts a contractor's firm fixed price offer, the contractor is responsible for delivering the scope of
work for that price. (Glenn, Tr. 4125). The contractor bears the burden of any cost overruns. (Glen, Tr.
4125).

Response to RFOF 3.597

Messrs. Glenn and Scorsone' s testimony is self-serving and uncorroborated by any documents
produced in the ordinary course of business. Also, for the reasons discussed in CCRFF 7.1 to 7.38,
this finding is contradicted by the evidence and mideading.

3.598  Incontrast to afirm, fixed-price bid, a budget estimate is prepared from a general description of the work,
using far less documentation and information. (Glenn, Tr. 4126). Budget pricing is"more conservative" and
not very precise. (Price, Tr. 604).

Response to RFOF 5.98

Respondents proposed finding is mideading because it implies that budget pricing is unreliable.
Customers rely on budget prices and expect them to be accurate. CCRFF 3.599. As Mr. Price noted
in histestimony, Black & Vestch reied upon tank budget pricing to create atotal budget for the
Dynegy project. (Price, Tr. 603-04). Mr. Glenn’ stestimony is salf-serving and uncorroborated by any
documents produced in the ordinary course of business. Also, for the reasons discussed in CCRFF 7.1
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to 7.38, thisfinding is contradicted by the evidence and mideading.

3.599

Brian Price from Black & Veatch described budget pricing as follows: "At that point we're not looking for
the lowest number we could conceive of. We'rereally doing a budget and so we wouldn't expect -- it's not
yet based on engineering information from the site, for example, so it can't be avery precise price at that
point." (Price, Tr. 604). In other words, abudget estimateis a SWAG -- a"scientific wild assed guess.”
(Hall, Tr. 1865-66). In some cases, abudget priceisa"guesstimate”. (Carling, Tr. 4472). Budget prices are
numbers used by an owner to set up an investment budget. (Kistenmacher, Tr. 925).
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Response to RFOF 3.599

Thisfinding is contradicted by the evidence. Customers expect budget prices to be as accurate
as possible and do not regard budget pricesto be inflated. Customers rely on budget pricesto
determine whether to accept a price offered by CB&I. John Kdly explained: [

1 ( ], in camera.). Mr. Hall rgjected the
suggestion by Respondents' counsdl that MLGW wanted CB& | to provide ainaccurate number: “I
think | asked him to give me prices as he fdt like he would quote them. | don’'t —I didn’t —1 don't
recall asking him to inflate them, okay, or give — the numbers we assumed would be conservative.”
(Hall, Tr. 1868-69).

Respondents characterization of budget prices as a SWAG misstates the record and confuses
abudget price with Mr. Hall’ s attempt to extrapolate long-range budget expectations, with an accuracy
of +/-40%, from a current budget price provided by CB&I. (Hall, Tr. 1866-67). Mr. Hall did not
testify that budget prices are “ scientific wild ass guesses” Rather, Mr. Hall testified that he asked Mr.
Frey of CB&I for aSWAG (“scientific wild assguess’). (Hdll, Tr. 1865). Mr. Hall tetified that an
ROM priceisatype of budgetary estimate that is less accurate than a good budgetary estimate. (Hall,
Tr. 1867-68). Hetedtified, “1 am not sure that | know the exact percentages. | know approximeately
where they lie. | think agood budgetary formal estimate should run somewhere around 20 percent.
An order of magnitude, it seemslike to me I’ ve seen it defined as 30, but | don’t know, 25 maybe.”
(Hall, Tr. 1867-68). Mr. Scorsone also confirmed that a budget price is more precise than arough
order of magnitude price. (Scorsone, Tr. 4999).

Mr. Hall explained that the SWAG uncertainty of +/-40% arose when Mr. Hall took the price
quoted by CB& | and extrapolated it into the future for Memphis Light Gas & Water'sinterna planning
purposes. “Wdl, essentidly what we do is take those figures, we re going to gpply what we think
inflation is going to do and dl thiskind of Stuff to try to come up with a number into the future. We
asked him for prices based on today, so we had to extrapolate those numbers. There is so much doubt
in the process that your input, Even though you may have extremely accurate input, doesn't necessarily
mean you are going to have an accurate output for that kind of study.” (Hall, Tr. 1867 (emphass
supplied)).

Budget prices are often very closeto firm bid prices. PDM’sfirm fixed bid to Williams for the
Cove Point LNG tank in March 2000 was exactly equa to PDM’ s budget price line for the 750,000
barrel tank. (CCFF 781; CX 1058 at PDM - HOU017465 (bid $21,450,000); RX 157 a[ ] 02
004, in camera ([
1)- Mr. Marine proposed that CB& | counter PDM’ s bid to Williams by
dropping CB&I's priceto [ ] aprice exactly equa to CB&I’s budget price line for
that sizetank. (CCFF 895; CX 226 at CBI-PL 044979, in camera ([
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]); RX 157a[ ]02004,incamera ([
)

Budget prices may be +/- 10% of thefind price. (Stetzler, Tr. 6352 (“Budgetary to me means
plus or minus 10 percent type of abid”)). When CB&I and PDM competed for a TRW TV C project,
CB&I’'sfind priceto TRW waswithin 5 to 10% of the origina budgetary price. (Neary, Tr. 1440
410). A ROM (rough order of magnitude) value may have awider variance than a budget price.
According to one customer, aROM valueis “aset point with a variable, usudly 10-20 percent,
depending on the magnitude for pricing.” ([ ],in
camera). Mr. Fan has andyzed LIN/LOX prices over many years and has found that final prices are
generdly very closetoinitial estimates. (Fan, Tr. 952-953, 986-987). Mr. Hal provided to Mr. Frey
“enough detail for usto get it within severd million.” (Hall, Tr. 1866).

Finaly, for the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is contradicted by the
evidence and mideading.

3.600 Because years may elapse between the time budget prices are submitted and the time afirm final bid is
requested, material costs, labor rates, and other costs are likely to change. (Scorsone, Tr. 5004).
Accordingly, budgetary estimates typically have an accuracy of plus or minus 40%. (Hal, Tr. 1863-64).

Response to RFOF 3.600

Budget prices are often very closeto firm bid prices. PDM’sfirm fixed bid to Williams for the
Cove Point LNG tank in March 2000 was exactly equa to PDM’ s budget price line for the 750,000
barrel tank. (CCFF 781; CX 1058 at PDM - HOU017465, (bid $21,450,000); RX 157 a[ ] 02
004, in camera ([
). Mr. Marine proposed that CB& | counter PDM’ s bid to Williams by
dropping CB&I'spriceto [ ], aprice exactly equa to CB&I’s budget price line for
that sizetank. (CCFF 895; CX 226 at CBI-PL 044979, in camera ([
D);RX 157a 02004, in camera ([

D.

Budget prices may be +/- 10% of thefind price. Stetzler, Tr. 6352 (“Budgetary to me means
plus or minus 10 percent type of abid’). When CB&1 and PDM competed for aTRW TV C project,
CB&I’'sfind priceto TRW waswithin 5 to 10% of the origina budgetary price. (Neary, Tr. 1440
410). A ROM (rough order of magnitude) value may have awider variance than a budget price.
According to one customer, aROM valueis “aset point with avariable, usudly 10-20 percent,
depending on the magnitude for pricing.” ([ ],in
camera). Mr. Fan has andlyzed LIN/LOX prices over many years and has found that final prices are
generdly very closeto initid estimates. (Fan, Tr. 952-953, 986-987).

Further, thisfinding is unreliable because Mr. Scorsone s testimony is salf-serving and

uncorroborated by any documents produced in the ordinary course of business. Also, for the reasons
discussed in CCRFF 7.1 to 7.38, thisfinding is contradicted by the evidence and mideading.
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3.601 A rough order of magnitude ("ROM") priceis"more imprecise than a budget price or a budget estimate."
(Scorsone, Tr. 4999). A ROM priceis"avery rough estimate as to what that type of project could cost for
that customer. It'savery high-level first-cut-type price." (Scorsone, Tr. 4999). When CB&| develops a
ROM or budget price, it does not: (1) do an actual tank design; (2) call material suppliers for quotes; (3) call
subcontractors for quotes; (4) estimate engineering hours for the project; (5) calibrate the hours that will be
required for field erection; or (6) consider current fabrication rates. (Scorsone, Tr. 4999-5000).

Response to RFOF 3.601

Mr. Scorsone's self-serving testimony isin fact contradicted by the record. Contrary to RFOF
3.601, estimators frequently use an actual tank design to prepare a budget price estimate. Mr. Fan
explained: “Many time the vendor | understand select the tank if they have something built dreedy, they
want to use the existing design to save money, and that will dictate the shape of thetank.” (Fan, Tr.
1078). Mr. Scorsone confirmed that CB& | uses * representative designs for smilar Sze volumesto
help develop abudget price.” (Scorsone, Tr. 4999).

Also, for the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is contradicted by the
evidence and mideading.

3.602 CB&I doesnot know what the construction schedule will be when it submits a ROM or budget estimate.
(Scorsone, Tr. 5000). CB&I cannot determine what its equipment and tool costs, or its mobilization and
demobilization costs are at the time it submits a budgetary estimate or a ROM price. (Scorsone, Tr. 5000-01).

Response to RFOF 3.602

Mr. Scorson€' s testimony is salf-serving and uncorroborated by any documents produced in
the ordinary course of business. Respondents' finding is mideading because it implies that CB& | has
no basis to estimate the number of manhours it will take to complete a project. For the purpose of
edimating bids, CB&| has compiled information on the average number of manhours for each step, and
the expected costs for each step. (See CX 1294 (provides pre-contract manhours, reduction factors
for multiple tanks, for use by CB& I’ s estimating staff for projects to be executed by CB&I1 Indugtrid);
CX 1302 (CB&I Indudtrid’s 2002 estimating rates); CX 1556 (CB& I’ s estimating guide for its
standard products provides estimated manhours for each step in the construction process).

For the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is also contradicted by the
evidence and mideading.

3.603 CB&I does not know what time of year a project will be constructed in when it submits a budgetary estimate
or aROM price. (Scorsone, Tr. 5001). CB&I'slabor productivity isimpacted depending on the weather in
which it constructs; this impact will affect CB& I's price. (Scorsone, Tr. 5001).

Response to RFOF 3.603

Mr. Scorsone' s self-serving testimony is contradicted by the evidence. The time of year during
which atank is constructed has minima impact on cost. In testimony relied on by Respondents, Mr.
Fan observes that the time of year atank would be constructed could impact price only “[tjo asmall
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degree.” (Fan, Tr. 1076). Also, for the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is
contradicted by the evidence and mideading.

3604 CB&l often does not know the precise location for a project when it prepares a budgetary estimate or a
ROM price. (Scorsone, Tr. 5001). This can impact the price of a project because CB& | cannot account for
the movement of materials, accommodations for the field labor, storage, and accessto roads. (Scorsone, Tr.
5001).

Response to RFOF 3.604

Mr. Scorson€' s testimony is salf-serving and uncorroborated by any documents produced in
the ordinary course of business. Also, for the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is
contradicted by the evidence and mideading.

3.605 CB&I doesnot know if it will use traveling labor or local labor for a project when it submits a budgetary
estimate or ROM pricing. (Scorsone, Tr. 5002).

Response to RFOF 3.605

Mr. Scorsone's saf-serving testimony is contradicted by the evidence. CB&I generdly usesits
own traveling labor for tank projects. In testimony relied on by Respondents, Mr. Fan observes that
the usua practice of CB&I and PDM isto use their own crews. (Fan, Tr. 1076 (“| understand that
usudly isthe practice of PDM and CB&, isthey use their own crew; therefore, | believe the location
has an impact but minimum”)). Also, for the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is
contradicted by the evidence and mideading.

3.606 CB&I does not send line items of budget estimates to the customer; CB& | only sends a letter with a price to
the customer. (Scorsone, Tr. 5002). CB&I'sinternal budget documentation does not contain aline item for
contingency in a budget estimate or ROM pricing. (Scorsone, Tr. 5002-03). When there are unknownsin a
given project, CB&| accounts for these contingencies in the margin line calculation of a budget estimate or
ROM pricing. (Scorsone, Tr. 5003). Thus, although a margin line item on a budget price may be 30%, this
does not mean that CB& | will seek a30% profit margin if afirm, final bid is submitted. (Scorsone, Tr. 5003).

Response to RFOF 3.606

Mr. Scorsone testified that CB& | assumes * competition at the timeit providesa ROM or a
budget price.” (Scorsone, Tr. 5002). CB&| setsits margin level on jobs based on its assessment of the
competition it faces. (Harris, Tr. 7618). CB&| determines how much to “fatten” up its price based on
its competitive strategy on each project. (CX 1528 at CBI 071381 (“our strategy would be to not
‘fatten’ up the budget but to makeit ‘close’ ingtead. They would probably like to have the number for
‘cdibration’ purposes and we might be able to make things more difficult for our ‘friends.”)).

Also, for the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is contradicted by the
evidence and mideading.

3.607  Customers do not purchase LNG tanks based on abudget price. (Carling, Tr. 4472-73).
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Response to RFOF 3.607

Thisfinding is contradicted by the evidence. [

1 ( ], in camera). CMSis one example of six occasonsin which
CB&| was selected as a sole-source LNG tank supplier based on the customers' review of budget
prices. (Glenn, Tr. 4148, 4177, 4180, 4234, 4399; | ], in camerg;
Sawchuck, Tr. 6075-76; CX 1478 at CBI 010191-HOU).

Fregquently, Respondents negotiate a price with the customer through a sole-source contract.
(Glenn, Tr. 4123). In asole-source contract the price is negotiated following receipt of an initia price
quote from the supplier. (Glenn, Tr. 4123; Neary, Tr. 1440). Theinitid price quoteis frequently
referred to asa“budget price” Budget prices are provided to customers for the relevant products to
“meset their requirements that they have some sort of competition before they sdect someone to move
forward with.” (Glenn, Tr. 4126). In sole-source negotiations, budget prices are the most important
round of prices because thet is the only stage at which customers have an opportunity to compare
competitors prices.

Also, for the reasons discussed in CCRFF 7.1 to 7.38, thisfinding is contradicted by the
evidence and mideading.

G. ANTICOMPETITIVE EFFECTSHAVE OCCURRED IN THE LNG
MARKET

3.608 In 2002, CB&| submitted a "very coarse budgetary number" to Memphis Light Gas and Water ("MLGW")
for along range planning study that MLGW was conducting. (Scorsone, Tr. 5250). The purpose of
preparing the budgetary estimate was to provide arough idea of LNG tank pricing over the next 10 to 50
years, while assisting MLGW in conducting along-term planning exercise. (Hall, Tr. 1864-65; Scorsone, Tr.
5251). There was no actual work at stake in connection with this estimate, and was given to MLGW as a
matter of courtesy -- to assist MLGW. (Hall, Tr. 1864-65; Scorsone, Tr. 5251). Budgetary estimates of this
type typically have an accuracy of plus or minus 40%. (Hall, Tr. 1863-64).

Response to RFOF 3.608

Respondents' finding is mideading. The ideathat CB& I’ s budget price to Memphisin 2002

was “coarse’ is contradicted by the fact that the price provided to MLGW was |
]. (RX 732 a CBI 071501, in camera).

When theinitid budgetary number was caculated by Mr. Frey, his superior, Mr. Smith (CBI’s
Vice President of Global LNG Sdes) instructed Mr. Frey to increase the priceto [

] higher than what Mr. Frey had originally prepared. (RX 732 at CBI 071502, in camerg;
CX 422 at CBI-E 009500, in camera; ], Tr. 5323, in camera). Mr. Smith explained that
Mr. Frey’sorigind estimate was |

] (RX 732 at CBI 071501,

in camera) (emphass supplied).
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Respondents' claim that budgetary prices are imprecise is contradicted by, inter dia, the
testimony of John Kelly of CMS, who [
1. ( ], J. Kdly], in camera).
Thereis substantid evidence that business decisons are regularly made on the basis of budgetary
umbers. See CCRFF 7.106.

Mr. Scorsone' s assessment of CB&I'sprice asa “very coarse budgetary number” is suspect
because it isinherently sdf-serving.

3.609  Thebudget price CB&I provided "was not a buying offer." (Scorsone, Tr. 5250). Rather, the estimate that
CB&| provided to MLGW was a SWAG -- a"scientific wild assed guess." (Hall, Tr. 1865-66). MLGW did
not provide CB& | nearly enough information to receive an accurate price on aproposed LNG tank. In fact,
Mr. Hall of MLGW agreed that "volumes more" information would be required for this purpose. (Hall, Tr.
1865-66). Because MLGW was asking CB&| to "extrapolate” into the future, and because it did not provide
detailed information (such as drawings) he was not expecting a number of more than plus or minus 40%
accuracy. (Hall, Tr. 1866-68).

Response to RFOF 3.609

As shown in Complaint Counsdl’ s Response to RFOF 7.1-7.26, there are numerous reasons
why budgetary numbers are reliable ways for a customer to gauge pricing in the industry. Moreover, as
stated in CCRFF 3.608, CB& | based its priceto MLGW on “actuas’ |

]. (RX 732 at CBI 071501, in camera). See CCRFF 3.608.

Asexplained in CCRFF 7.7, Mr. Hall expected CB& I’ s budgetary price to be accurate within
arange of pricing. Hetegtified “I am not sure that | know the exact percentages. | know
gpproximately wherethey lie. | think a good budgetary formal estimate should run somewhere around
20 percent. An order of magnitude, it ssemslike to meI’ve seenit defined as 30, but | don’'t know, 25
maybe.” (Hall, Tr. 1867-68). Mr. Scorsone confirmed that a budget price is more precise than a
rough order of magnitude price. (Scorsone, Tr. 4999).

Mr. Hal provided to Mr. Frey “enough detall for usto get it within severd million” (Hal, Tr.
1866). Mr. Hal asked Mr. Frey “to give me prices as he fdlt like he would quote them.” (Hall, Tr.
1868-69). Mr. Hall explained that the SWAG uncertainty of +/-40% arose when Mr. Hall took the
price quoted by CB& | and extrapolated it into the future for Memphis Light Gas & Water’sinternd
planning purposes. “Well, essentidly what we do is take those figures, we' re going to gpply what we
think inflation is going to do and dl thiskind of stuff to try to come up with anumber into the future.
We asked him for prices based on today, so we had to extrapolate those numbers. Thereisso
much doubt in the process that your input, even though you may have extremely accurate input, doesn’'t
necessarily mean you are going to have an accurate output for that kind of study.” (Hdl, Tr. 1867

(emphasis supplied)).

3610 MLGW expected the SWAG from CB&| to be higher than it otherwise might be for two reasons: First,
MLGW assumed that CB& | would assume that ML GW was planning on making its budget based on the
numbers. (Hall, Tr. 1869). Second, the number was not provided under competitive conditions -- in other
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words, no formal bidding process had been entered into at this point. (Hall, Tr. 1869-70). Moreover,
MLGW is at least five or six years away from entering into such aprocess. (Hall, Tr. 1869-70).

Response to RFOF 3.610

Complaint Counsdl agrees that without “ competitive conditions,” a customer in the LNG
industry will pay ahigher price.

Complaint Counsel aso agrees with Respondents' finding that customers develop “budgets’
based on” budget pricing. This was the case for John Kdly of CMS, |

( ], in camera).

Asexplained in CCRFF 7.1-7.26, projects can be awarded (or lost completely) based upon
budget estimates. Customers, such as Mr. Hal, use the figures submitted by CB&I to plan budgets for
projects. Budget estimates are not meaningless. On the contrary, budget estimates are relied upon by

industry participants.

Mr. Cutts explained that awards can be made based on budget estimates. When asked
whether he considers budget pricing to be abid, Mr. Cutts responded: “Yesand no. . . . it'svery
difficult to define whether that’ s redly just abudget or abid. Could it be avarded on that bid? Yes.
Therefore, it's more than just abudget.” (IX 23 at 27-28 (Cutts Tr.)).

Budget estimates are taken serioudy by CB&I and by its customers. Atlanta Gas Light
Company selected PDM over CB& I, in 1998, based on budget price bids submitted by CB&1 and
PDM. (CX 161 at CBI-PL006113-114).

CB&I provided budget estimates to CM S for the Lake Charles LNG project. ([
] incamera). CMS agreed to CB&I’sLNG tank price |

] (3. Kdly, Tr. 6260; [
] incamera) [
Il ] in camera)

[ ] sdected CB&I asthe sole source supplier for its LNG tanks in the United States after
examining budget prices submitted by CB&I, PDM and Whessoe. (RX 157 a [ ] 02 001-004, in
camera; Scorsone, Tr. 4995). [ ] varioudy referred to these budget prices as price quotations or
“bids’. (RX 157 a[ ]02002, 4in camera).

BOC sdected ATV for its Oregon LIN/LOX tank after receiving a budget price from CB&I.
(Harris, Tr. 7632, 7598-7600; Scorsone, Tr. 5017). CB&I’s budget price to BOC was CB&1’s last
and only chance to get the Oregon LIN/LOX job. (Harris, Tr. 7600).

In putting together aproposa for an LNG peak shaving facility, Praxair decided to work with
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another contractor to develop the project based on CB& I’ s budget price being substantially higher than
the other supplier sprice. (Harris, Tr. 7634). Dr. Harris concluded that Praxair compared CB&I’s
budget price to another supplier’ sfirm bid. (Harris, Tr. 7635-36).

Budget estimates are not merdy “SWAGQG]g],” as Respondents clam. The figure submitted by
CB&I to MLGW and other customers reflects its perceived market power and position in the
competitive landscape.

3611  Thebudgetary price CB&I submitted to MLGW cannot be likened to a firm, fixed-price bid because: (1)
CB&I does not know what the price of materials will bein five to seven years; (2) it does not know what
engineering rates will be in five to seven years; (3) it does not know what fabrication rates will bein five to
seven years, (4) it does not know if material will be imported from Europe in five to seven years; and (5) it
does not know what the field engineering rates will bein five to seven years. (Scorsone, Tr. 5251).

Response to RFOF 3.611

Respondents sole support for thisfinding is the self-serving testimony of Mr. Scorsone and
should be disregarded as unreliable. There are no documents or testimony to confirm what Mr.
Scorsone “clams’ CB&I’s business practices are. There is no documents indicating that budget prices
are prepared to account for escalations in costs and rates; budget prices may smply be prepared using
CB&I’s most current information regarding costs and rates for projects today.

Asnoted in CCRFF 7.1-7.26, CB& I’ s budget estimates are prepared by experienced
estimators who base pricing submitted to customers on their knowledge of the industry.

3612  CB&I will not seek a 30% margin if it submits afixed, firm offer to sell the tank to Memphis. (Scorsone, Tr.
5251). The 30% margin included in the budget estimate contained a number of contingencies. (Scorsone,
Tr. 5252).

Response to RFOF 3.612

Mr. Scorsone's self-serving post-merger rationaization is belied by Mr. Frey’se-mail to Mr.
Smith, in which Mr. Frey (CBI’s Vice Presdent of Globa LNG Sales) noted the quote to Memphis
would reflect about a[ ] margin after Totd Internal Cost. (RX 732 at CBI 071501, in camera).

When questioned about the margin in his deposition, Mr. Frey could only account for Mr.
Scorsone' s * contingencies’ with 15% of the overal margin: “after total internal cost ... [the margin
represented] about 15 percent of what you want to call margin on this other estimate and about [15
percent of cushion.].” (CX 417 a 71 (Frey, Dep.)). Evenif CB&I’sbudget price only included a[15
percent margin|, the increase in margin post-acquisition would still be [ ] than what CB& |
earned on the Memphis project in 1994. (CX 906 at CBI 031074-HOU, in camera).

CB&I hasimposed large price increases on multiple LNG projects since the acquisition. These

price increases are not away's detectable by looking at margin figures. As shown in CCFF 944-954,
CB&| hasused PDM’s*fat” and “excessve’ cost estimates on Cove Point as a benchmark to
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implement higher prices and margins on projects in Fairbanks, Alaska (CCFF 955-967), Lake

Charles, Louisiana (CCRFF 3.473-3.475), and Waterbury, Connecticut (CCFF 1007-1026). Indeed,

CB& | has raised prices and padded costs since the merger so that it can earn margins ranging from [
]toabove[ ], whereas before the merger, CB&I'smarginson

LNG projects averaged aslittleas[ ]. CCFF 1027-1052.

Mr. Scorsone's promises not to “seek a 30% margin” in the future would be more credible if
PDM existed to restrain CB&|.

3613  When MLGW purchased afield-erected LNG tank in 1994, it did so only after receiving firm, fixed-price
bids. (Hall, Tr. 1861-63). Mr. Hall of MLGW spoke with the FTC in September of 2002. (Hall, Tr. 1873).
During that conversation, Hall was asked whether he had made any effort to compare the SWAG that he
received to the firm, fixed-price bid received by MLGW in 1994. Hall told them that he had made no such
comparison. (Hall, Tr. 1873-74). Further, to Hall's recollection, no one from the FTC asked him whether he
believed it was proper to compare these numbers. (Hall, Tr. 1874).

Response to RFOF 3.613

Regardless of whether Mr. Hdll fdlt the need to compare the pre-acquisition with the post-
acquisition pricing, the evidence now available makes such a comparison possible. When CB& I was
competing with PDM, its firm fixed price on Memphisincluded an[ ] profit margin. (Hal, Tr. 1876;
CCFF 937, 942). Pogt-acquisition, CB& | quoted Memphisan LNG facility that included a] ]
margin. (RX 732 at CBI 071501, in camera).

The numbers spesk for themsalves.

3.615 A budget price for aproject in Alaskawill be "very rough" unless the customer provides very specific
information. (Scorsone, Tr. 5006). Fairbanks, Alaskaisin avery remote location, and isavery difficult area
towork. (Scorsone, Tr. 5004-05). It isaso more expensive to work in Alaskathan in the lower 48
contingent states. (Scorsone, Tr. 5005). For example, it is difficult to ship construction materials to Alaska.
(Scorsone, Tr. 5005). Additionally, due to the climate CB& | will encounter safety issues and productivity
problems working in Alaska. (Scorsone, Tr. 5006).

3616  Therefore, there are more unknowns when CB& | submits budget estimates or ROM prices for projectsin
Alaskathan there are for projectsin the United States. (Scorsone, Tr. 5006).

Response to RFOF 3.615 and 3.616

Mr. Scorsone' s salf-serving testimony is uncorroborated. Respondents' assertions are a'so
incomplete and mideading.

Contrary to Mr. Scorsone' s assertion, the interna CB& | estimate for the project shows that
Fairbanks Natura Gas did submit specific information to CB& I relating to the project. (RX 407 at
CB& | 066666). Moreover, CB&I'sinternal bid worksheet shows that CB& | factored in the difficult
working conditionsin Alaska by adding 30% to the price to account for the location. (RX 407 at CBI
066666). Thisisontop of the[ ] marginthat CB&I anticipated earning on the project. (RX 407 at
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CBI 066666).

Theinternal CB& | worksheet shows the price of the one-million gallon tank for the Fairbanks
project was $3.6 million (RX 407 at CB& | 066666). In 1996, PDM submitted an estimate to BC
Gasfor asgmilarly remote areaand for asimilarly sized LNG tank of about $2.2 million. (Simpson, Tr.
3108-3110; CX 791 at PDM-HOU 2015258). Theinterna CB& | worksheet shows the price of the
one-million galon tank to Fairbanks was about 50% higher than the price submitted in 1996 by PDM

to BC Gasfor asmilarly szed LNG tank. (Simpson, Tr. 3108-3110; CX 791 at PDM-HOU
2015258; RX 407 at CB& | 066666).
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1 The Cove Point Project

3.618  Prior to the acquisition, PDM submitted a bid for the construction of afourth LNG tank at the Cove Point
facility. (Scorsone, Tr. 4962-63). Columbiawas the owner of the Cove Point facility at the time of the bid.
(Scorsone, Tr. 4962-63). The Cove Point facility was subsequently sold to Williams during the bidding
process. (Scorsone, Tr. 4963).

Response to RFOF 3.618

Respondents' finding is mideading because it fails to note that competition between CB& I and
PDM in thefirgt phase of bidding for the Cove Point tank brought the price down [

]. (CX 226 at CBI-PL044978; CCFF 779-788). CB&I’sinitid price was so closeto
PDM'’ sthat the customer thought that it seemed asiif the two firms “were looking over each
other’s shoulder.” (CX 226 at CBI-PL044978 (PDM origindly bid approximately [

]); CX 1058 at PDM-HOU017465 (PDM reduced its bid to [ D; RX 127 a
CBI-H008204 (CBI bid [ )R

3619 Thesize of the Cove Point tank was 750,000 barrels when PDM first submitted a bid for the project.
(Scorsone, Tr. 4963-64). Subsequently, Williams modified the project's specifications, increasing the tank
size from 750,000 barrels to 850,000 barrels. (Scorsone, Tr. 4964). Asaresult, PDM needed to re-design,
and re-price, the tank to account for the specification change. (Scorsone, Tr. 4964). The re-design took
approximately 200 hours, and the follow-up estimating for the project took between 100 and 200 hours.
(Scorsone, Tr. 4964).

Response to RFOF 3.619

RFOF 3.619 isincomplete due to Respondents omission of one important point: Respondents
neglect to mention that while PDM re-evauated its bid for the 850,000 barrd tank, the letter of intent
to merge was sgned, diminating CB& | and PDM’ s incentive to compete againgt eech other.

3.620 PDM ultimately submitted anew price for the 850,000 barrel tank. (Scorsone, Tr. 4965). At thetime PDM
submitted a new price, Mr. Scorsone believed that CB& | was competing against PDM for this project.
(Scorsone, Tr. 4965). Mr. Scorsone subsequently discovered that CB&|1 did not submit a new price for the
850,000 barrel tank. (Scorsone, Tr. 4965).

Response to RFOF 3.620

Mr. Scorsone' s salf-serving testimony is uncorroborated. Moreover, Respondents present an
incomplete picture of the price increases for the Cove Point tank by not including the amounts of the
price increases, and by not reveding the fact that PDM’s new prices were not submitted until after the
signing of the letter of intent in August 2000. CCRFF 3.619. Infact, at this point in the bidding
process, CB& | dropped out of the bidding process completely, leaving PDM with no competition.
The new prices submitted by PDM on Septermber 8, 2000 were
[ ] for the 850,000 barrel tank and [ ] for the 750,000 barrd tank.

(CX 1388 a CBI/PDM-H 4015363). The new price for the 750,000 barrel tank represented a
price increase of anywhere from [ Jto[ ] from previous prices submitted by both
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CB&I and PDM. CCFF 793.

3.621  PDM prepared a"brand-new estimate” for the 850,000 barrel tank because the "tank geometry changed".
(Scorsone, Tr. 4966).

Response to RFOF 3.621

Mr. Scorsone's saf-serving testimony is uncorroborated. Thereis no documentation of any
“tank geometry” changes.

Moreover, Respondents finding is mideading because it implies that the tank geometry
changed again after PDM submitted its new pricing on September 8, 2000. The specifications for the
Cove Point tank only changed once, from 750,000 barrels to 850,000 barrels, and the size change was
accounted for inthe [ ] difference between the September 8, 2000 prices
for the 750,000 barrel tank and the 850,000 barrel tank. (CX 1388 at CBI/PDM-H 4015363 (The
new prices submitted by PDM on Septermber 8, 2000 were [ ] for the 850,000
barrel tank and [ ] for the 750,000 barrel tank.)).

3.622  Beforetank estimates were submitted to a customer, PDM typically held bid review meetings to analyze "on
aline-by-line basis' each of the components, risks, and scope of the bid. (Scorsone, Tr. 4966-67). PDM's
department managers, vice presidents, sales personnel, estimators, and project managers attended bid
review meetings. (Scorsone, Tr. 4967). Particular line items of an estimate are sometimes increased as a
result of discussions at abid review meeting. (Scorsone, Tr. 4967).

Response to RFOF 3.622

Respondents' finding ismideading. 1t might have been common practice for PDM to hold its
bid review meetings “before tank estimates were submitted to a customer.” In the case of the Cove
Point tank bid review meeting, however, PDM had adready submitted its renewed tank estimate to the
customer in September 2000, long before PDM  executives met in November 2000 to discuss new
ways to pad the costs of the bid. CCFF 792-798.

3.623  PDM held abid review meeting to discuss the re-estimated cost of the 850,000 barrel tank for the Cove Point
facility. (Scorsone, Tr. 4967-68). The participants at the meeting included Luke Scorsone, acting asthe
chair of the meeting; Steve Owens, the vice president of operations for PDM; Jeff Steimer, the sales
representative for the project; Mike Wilson, manager of PDM's estimating group; Kurt Schneider, a
manager of the engineering group; and Ron Blum, who was the head of sales. (Scorsone, Tr. 4968).

Response to RFOF 3.623

Respondents finding is mideading. Respondents imply that PDM executives met to review the
price based upon anew tank size change. There is no documentation to suggest that PDM’s meeting
on November 1, 2000 had anything to do with the tank Sze change. Moreover, PDM had aready
accounted for the increased tank sizein its September 8, 2000 bid to Williams. (CX 1388 a
CBI/PDM-H 4015363).
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3.624 A consensuswas reached at the bid review meeting to set the price that was submitted to Williams.
(Scorsone, Tr. 4968-69). The members of the group, however, were not in complete agreement. (Scorsone,
Tr. 4969). A complete agreement is"rarely" reached among the participants at abid review meeting.
(Scorsone, Tr. 4969).

Response to RFOF 3.624

Mr. Scorsone' s salf-serving testimony is uncorroborated. Respondents’ finding is incomplete.
Respondents fall to note that by the end of the bid review meeting, PDM had increased its priceto
Williamstwice morefor the 850,000 barre tank. The price for the tank as revisited by the bid

review team on November 1, 2000 was [ ], apriceadmost |
] more than the September 8, 2000 price for the 850,000 barrdl tank. After the meeting,
the team had reached a consensusto increase the price another [ Jto[
].

3626  CX-1160 contains a series of pricesin two columns labeled "as reviewed" and "as submitted”. (Scorsone,
Tr. 4971). The "asreviewed" column represented the pricing that was submitted at the beginning of the bid
review meeting. (Scorsone, Tr. 4971). The "as submitted" column reflects the actual price, on a summary
level, that was submitted to Williams for the 850,000 barrel tank. (Scorsone, Tr. 4971).

Response to RFOF 3.626

Respondents  finding is mideading. PDM submitted itsfirst price to Williams for the 850,000
barrel tank in September 2000. (CX 1388 at CBI/PDM-H 4015363). The pricereflected in the“as
submitted” column of CX 1160 reflects the second price submitted to Williams, one of the many price
increases imposed by PDM after the letter of intent was signed and CB& I dropped out of contention
for the project. (CX 1160, in camera).

3.628 Thematerids estimate was revised by the bid review meeting. (Scorsone, Tr. 4973). While Mr. Steimer did
not agree with the revised material estimate, he did not hold amajority view. (Scorsone, Tr. 4973). Mr.
Steimer "was a salesperson on the project and it's not untypical for salespersons to have concerns when
prices areincreased.” (Scorsone, Tr. 4973). Mr. Steimer does not have any experience in estimating the
amount of materials for an LNG tank, and does not have the basis of knowledge to hold avalid opinion on
this subject. (Scorsone, Tr. 4974).

Response to RFOF 3.628

Mr. Scorsone's self-serving testimony is uncorroborated. Respondents could have easily caled
Mr. Steimer to corroborate Mr. Scorsone' s testimony, but they chose not to and instead seek to
diminish his gature a the company.

Respondents underdtate Jeff Steimer’s former position at PDM. Mr. Steimer worked at PDM
for 25 years prior to the Cove Point bid review meeting. (CX 849 a 10 (Steimer, IHT)). Heisnot, as
Mr. Scorsone refersto him, aPDM “salesperson.” He was PDM’ s Vice President of
L NG/Aer ospace Sales, and entrusted with taking aleading role in representing the company in front
of customers. CCFF 805 (emphasis supplied). Mr. Steimer had extensive experience in dealing with
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PDM’s bid review meetings because hisjob wasto “manag[€] the worldwide sdes of LNG, LPG, and
aerospace facilities” (CX 849 at 9 (Steimer, IHT)).

3.629  Mr. Scorsone aso did not agree with Mr. Steimer's comments made in connection with the project's revised
engineering estimates. (Scorsone, Tr. 4974). The engineering estimate was increased for this project
because PDM's "engineering group was struggling” and Mr. Scorsone was "uncomfortable with the level
of engineering effort . .. ." (Scorsone, Tr. 4975).

Response to RFOF 3.629

Mr. Scorsone' s self-serving testimony is uncorroborated. Respondents could have eesily called
Mr. Steimer to corroborate Mr. Scorson€e' s testimony, but they chose not to call him.

Respondents’ finding isfase. Respondents uncorroborated assertion that PDM’ s engineering
group was struggling makes no sense because CB& | would not have wanted to acquire PDM if it had
a“gruggling” engineering group. Furthermore, PDM’ s engineering group was adequate earlier that
same year, when PDM was "sharpening its pencil” to reduce its price to compete with CB&I1. Mr.
Steimer would not have said that [“the engineering estimate was fat already”] if the engineering
group was “struggling.”  As the point man on the Cove Point project, Mr. Steimer would be in a better
position to assess the excess behind the line-items.

3.630  Neither Mr. Scorsone nor the bid review group agreed with Mr. Steimer's comments with respect to the
revised estimates for fabrication, field erection, subcontracting, and project management. (Scorsone, Tr.
4976-80). Mr. Steimer has never been involved in the engineering, fabrication, field erection, or estimating
of an LNG tank. (Scorsone, Tr. 4982). Mr. Scorsone and PDM's management team believed it was
"prudent” to increase the fabrication cost. (Scorsone, Tr. 4976). Further, all cost increases were estimated
because there was "a very uncertain date for this project . . . ." (Scorsone, Tr. 4978).

Response to RFOF 3.630

Mr. Scorsone' s self-serving testimony is uncorroborated. Respondents could have eesily called
Mr. Steimer to corroborate Mr. Scorson€e' s testimony, but they chose not to call him.

Respondents assertion is unsupported by the record. No emails between the bid review team
and Mr. Steimer exist to corroborate Mr. Scorsone' s testimony regarding any disagreement or further
explanation from members of the bid review team. Furthermore, as explained in CCRFF 3.628, Mr.
Steimer did not achieve the position of Vice President of LNG/Aerospace Sales a PDM through
inexperience and lack of knowledge.

3.631  Neither Mr. Scorsone nor the bid review group agreed with Mr. Steimer's comment regarding the final bid
submitted to Williams. (Scorsone, Tr. 4981-82). Mr. Scorsone considered the bid price submitted by PDM
for the Cove Point expansion "to be reasonably lean considering the scope of thisproject . . . ." (Scorsone,

Tr. 4980). At thetime PDM submitted the price for the 850,000 barrel tank to Williams, PDM perceived that
it was competing against CB& | for the project. (Scorsone, Tr. 4983)

Response to RFOF 3.631
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Mr. Scorsone' s self-serving testimony is uncorroborated. Respondents could have easily caled
Mr. Steimer to corroborate Mr. Scorson€e' s testimony, but they chose not to call him. PDM would not
have imposad multiple price increases of millions of dollars and risked losing the project if it [“perceived
that it was competing against CB& | for the project.”]

3.632 PDM entered into sole-source negotiations with, and was granted a letter of intent by, Williams to
construct the expansion of the Cove Point facility. (Scorsone, Tr. 4963). The letter of intent was ultimately
transferred into a negotiated contract after PDM was acquired by CB&| in February 2001. (Scorsone, Tr.
4963).

Response to RFOF 3.632

Mr. Scorsone' s self-serving testimony is uncorroborated. Respondents' finding is mideading
because it implies that there was never a competitive bidding situation for the Cove Point project. As
CB&| participated in the competitive bidding for the 750,000 barrel tank and then declined to bid for
the 850,000 barrel tank, PDM, the only other viable domestic supplier, was the sole-source provider
by default. (Scorsone, Tr. 4965; CX 226; CX 863; CCRFF 3.618).

3633 [
1( D[
1( DI
1 D.
Response to RFOF 3.633
Complaint Counsel agrees that the price for Cove Point has risen from [ ] to
[ ] since[ ]

The bdance of Respondents' finding is incomplete and mideading. Mr. Scorsone' s sdlf-serving
testimony is uncorroborated. There is no documentation or testimony supporting Mr. Scorsone's
assertion that the price increases for the Cove Point tank were aresult of [

] Mr. Scorsoneis the sole source of evidence to
explain the price increases. Moreover, Mr. Scorsone testified [
1 ], in camera).

3634 | 1 ( DI
1 D-[
1( D-

Response to RFOF 3.634

Respondents drastically understate CB& I’ s profit margin for the Cove Point tank. AsMr.

Scorsone testified, CB& 1 will earn | ] asprofit, not including SG&A, and [
million], including SG&A, ona| ] project. ([ ]). Dividing
the[ ] profit by the [ ] totd price, the Tribund would find that CB&1's

299



profit, excluding SG&A, isactuadly [  ]. CCFF 815

One must question, however, why Respondents choose to evauate profit margin without the
incluson of the SG&A figure when Mr. Scorsone himsdlf testified that “ The gross margin ... include
the SG& A cogsin them ...SG& A means sales and general administrative costs plus profit.”
(Scorsone, Tr. 4819) (emphasis supplied). To be most accurate, Cove Point’s margin for the tank
would be cdculated including SG& A figures because, as Mr. Scorsone testified, SG& A isincluded as
part of the margin. (1d.) By dividing the|[ ] margin by the [

], thetotdl cost of the project, the Tribuna would find that CB&I’s margin for the Cove
Point tank is| ]. Asitisgenerdly more accurate in common business practice to
caculate margin as a percent of cost instead of as a percent of price, CB&1’s margin caculated as a
percent of total cost for the Cove Point project is| ]. (total margin /(total cost - total
margin). Respondents' finding includes Mr. Scorsone' s inaccurate estimate of the profit margin, but
falsto include margin caculated as accurately as possible.

3635 |
1 D-[
1q D-

Response to RFOF 3.635

Respondents' finding is inaccurate and incomplete. Mr. Scorsone' s salf-serving testimony is
uncorroborated. [

1 ], in camera). If CB&I’s costs
were less due to the project delay, one would expect the total price for the project to decrease or
gtabilize. CB&I, however, used the project delay as an excuse to further pad its margin on the tank.
CB&lI [ ] only because it took advantage of the
customer.

3.636  After the acquisition, CB& | performed are-estimate of the price that PDM submitted for the 850,000 barrel
tank at Cove Point for Williams. (Scorsone, Tr. 4983) (CX 906). The purpose of the re-estimate was for
CB&I to analyze PDM's Cove Point bid "to make sure that the bid contained the sufficient budgets [for
CB&] to successfully execute the project and return the sold margin on the job." (Scorsone, Tr. 4984).

Response to RFOF 3.636

Mr. Scorsone's self-serving testimony is uncorroborated. Respondents aso contradict
themsalves. In RFOF 3.638 - 3.640, Respondents communicate various aleged “inaccuracies’ of the
CB&| re-estimate (CX 906, in camera). If CB&I had truly wanted “to make sure that the bid
contained the sufficient budgets [for CB&I] to successfully execute the project,” it would not have
relied upon an inaccurate estimate from an inexperienced CB& | estimator, as Respondents contend in
RFOF 3.638-3.640.

3.637  Based on CB&I'sre-estimate of the project, CX 906 indicates that CB& | could have bid the tank with a
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margin of 10% at $25,191,660. (Scorsone, Tr. 4985). PDM'siinitial price for the Cove Point project was $28.6
million. (Scorsone, Tr. 4985).

Response to RFOF 3.637

Mr. Scorsone's salf-serving testimony is uncorroborated. Respondents' finding aso misstates

the record. “PDM’sinitid pricg’ to Williamswas not [ ]; two months earlier, PDM had
quoted aprice of [ ]. (CX 1388 at CBI/PDM-H 4015363; CX 1160 at CBI/PDM-H
4007485, in camera; [ ], in camera). Today, the priceis

upto[ ]-

3.638 CB&l'sestimator did not have any experience estimating PDM's tank designs. (Scorsone, Tr. 4987). Only A
"few hours' of work was put into this re-estimate. (Scorsone, Tr. 4985). Further, there are various
inaccuracies contained in this re-estimate. (Scorsone, Tr. 4985-86).

Response to RFOF 3.638

Mr. Scorsone' s self-serving testimony is uncorroborated. Respondents could have eesily called
the purported “inexperienced” estimator to corroborate Mr. Scorsone' s version of the story, but they
did not cal him. Mr. Scorsone is Respondents' sole source of evidence for this story.

It isimpaossible to know when Mr. Scorsoneistelling “afunny joke” or being serious.
(Scorsone, Tr. 5111 (Sharing competitively sensitive information regarding the Spectrum Astro project
was “afunny joke’ to Mr. Scorsone)).

3.639  First, the estimate did not properly account for the erection method that PDM used for the tank roof. PDM
used "a complete]ly] different method" than the one used by CB&1. (Scorsone, Tr. 4986). "PDM and CB&I
had totally different designs for the roof structure." (Scorsone, Tr. 4987).

Response to RFOF 3.639

Mr. Scorsone's self-serving testimony is uncorroborated. Respondents could have easily caled
the purported “inexperienced” estimator to corroborate Mr. Scorsone' s version of the story, but they
did not cal him. Mr. Scorsone is Respondents' sole source of evidence for this sory.

3.640 Second, the estimator did not add in certain subcontractor costs, and failed to add in man-hours associated
with thework. (Scorsone, Tr. 4986). If these two errors were taken into account, the difference in the two
costs would be approximately $500,000. (Scorsone, Tr. 4986).

Response to RFOF 3.640

Mr. Scorsone' s self-serving testimony is uncorroborated. Respondents could have eesily called
the purported “inexperienced” estimator to corroborate Mr. Scorsone' s version of the story, but they
did not cal him. Mr. Scorsone is Respondents' sole source of evidence for this story.
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3.641 Itisnot appropriate to use the re-estimate contained in CX-906 as an accurate basis for performing budget
estimates when customers are looking for pricing on comparable projects. (Scorsone, Tr. 4987). Because
the price of an LNG tank depends on the size, location, the foundation, labor rates, labor efficiencies,
material costs, and owner specification, it is difficult to compare prices of LNG tanks that sit in different
locations. (Eyermann, Tr. 7071-72).

Response to RFOF 3.641

Mr. Scorsone' s self-serving testimony is uncorroborated. Respondents could have easily caled
the purported “inexperienced” estimator to corroborate Mr. Scorsone' s version of the story, but they
did not cal him. Mr. Scorsone is Respondents' sole source of evidence for this sory.

Moreover, Respondents' finding is smply wrong because CB& I’ s estimate was for Cove
Point, the exact same location as PDM’sinflated bid quote.

H. COMPLAINT COUNSEL’SWITNESSESARE HIGHLY
KNOWLEDGEABLE ABOUT COMPETITION IN THE LNG MARKET

1. Eckhard Blaumuedler

3.642  During Mr. Blaumueller'sthirty-six year and four month career at People's Gas, Mr. Blaumueller was
personally involved with the construction of only one LNG facility in 1973. (Blaumueller, Tr. 325). That one
facility, in Champaign, Illinois was built more than 30 years ago before the industry "switched over to
stainless steel.” (Blaumueller, Tr. 286). Theinner tank of the Champaign LNG tank was made of aluminum
not 9% nickel steel. (Blaumueller, Tr. 286). CB&| gave People's Gas agood price for the 1973 Champaign
facility. (Blaumueller, Tr. 288).

Response to RFOF 3.642

Respondents assertion that Mr. Blaumueller was only involved in the congtruction of one LNG
facility isincomplete and mideading. In hisfina postion prior to his retirement on December 31, 2001,
Mr. Blaumueller was director of pipeline and pesaking services for the Peoples Energy Resource
Corporation, a subsidiary which congtructs new facilities and improves the utilization of exiging facilities
for Peoples Gas, Light & Coke Company. (Blaumudler, Tr. 279-80). Mr. Blaumueller was
persondly involved in a People s Gas endeavor to congtruct a LNG storage facility designed to
separate refinery gasinto its condtituents, including methane. (Blaumudler, Tr. 281). The facility was
to be located near Joliet, lllinois. (Blaumueller, Tr. 290). Mr. Blaumudler worked on the project from
1996-2001 (Blaumudler, Tr. 283). Mr. Blaumueller was respongble for the overal desgn and
implementation of the Joliet facility. (Blaumudler, Tr. 283) The facility was estimated to cost around
$150 million (Blaumudler, Tr. 292). Mr. Blaumueller recaived preliminary pricing from both CB& I and
PDM rdating to the Joliet project. (Blaumueller, Tr. 289).

3.643 Mr. Blaumueller has been retired since December 1, 2001. (Blaumueller, Tr. 279). Since hisretirement, Mr.

Blaumueller has not done any research regarding the LNG tank market in the United States. (Blaumueller,
Tr. 329). Mr. Blaumueller has not done any consulting in the LNG industry since his retirement either.
(Blaumueller, Tr. 329).
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Response to RFOF 3.643

Respondents' finding isincorrect. Since hisretirement, Mr. Blaumueller has engaged in some
consulting work and one of his dlients, the Citgo Refinery, isin fact one of the companies that would
have supplied refinery gasto the Joliet LNG facility had it been congtructed. (Blaumudler, Tr. 329).

Respondents proposed finding is mideading because it implies that Mr.Blaumueller has no
knowledge of the post-acquisition LNG tank market. Mr. Blaumueller, having over 30 years of
experience at Peoples Gas, was able to observe the dynamicsin the LNG tank market before and after
the merger by hisinvolvement in the Champaign LNG project in 1973 and in the Joliet LNG project,
which remains pending. (Blaumudler, Tr. 289). Mr. Blaumudller was knowledgeable about the state
of competition in the U.S. LNG market up until his retirement in Dec. 2001. (CCRFF 3.642;
Blaumudller, Tr. 314-15).

3.644  Mr. Blaumueller lacks knowledge about the current state of competition in the United States LNG market.
Mr. Blaumueller is not familiar with any foreign tank suppliers. (Blaumueller, Tr. 321). Mr. Blaumueller has
no direct knowledge of whether foreign companies have positioned themselves to now compete and
construct LNG products in the United States. (Blaumueller, Tr. 332). Mr. Blaumueller has not seen any
experience lists of any foreign tank vendors. (Blaumueller, Tr. 315). Mr. Blaumueller never had areason to
study foreign suppliers; he does not claim to be an expert about foreign vendors. (Blaumueller, Tr. 309). In
fact, Mr. Blaumueller does not even have direct knowledge about whether Technigaz makes LNG tanks.

(Blaumueller, Tr. 330).

Response to RFOF 3.644

Respondents' assertion that Mr. Blaumueller lacks knowledge about the current state of
comptition in the United States LNG market ismideading. Mr. Blaumudler had significant
involvement in the LNG industry during his 36 year career a Peoples’ Gas and was knowledgeable
about the state of competition in the U.S. LNG market until his retirement in December 2001.
(CCRFF 3.642; Blaumudller, Tr. 314-15).

Respondents misstate Mr. Blaumueller’ stestimony. Mr. Blaumueller, correctly, testified that he
knows of no foreign tank company that has built LNG tanksin the United States. Thistestimony is
based on conversations with people in the industry and based on his study of industry literature.
(Blaumudler, Tr. 312). AsMr. Blaumueller has over 36 years of experiencein the LNG tank market,
heisfamiliar with the higtorica trend of who haswon bids. (Blaumuedller, Tr. 291 (“higtoricdly, CB&I
was the party who did most of the projects”)); and is familiar with PDM’s capabilities. (Blaumueller,
Tr. 291 (“. . . inrecent history, they had been doing more projects than CB&1 .. .")).

Respondents assartion that Mr. Blaumueller is not familiar with any foreign tank supplier is
fase. Contrary to Respondent’ s assertions, Mr. Blaumueller had heard about the Technigaz-Zachry
joint venture and the Daewoo-SB joint venture to supply LNG tanksinthe U.S. (Blaumudler, Tr.
330-31). Hewas aso aware that Skanska/\WWhessoe had been chosen as EPC contractor for
Dynegy’s planned LNG import termina in Hackberry, Louisana. (Blaumueller, Tr. 332).
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Respondents' erroneous assertion that Mr. Blaumudller never had areason to study foreign
suppliersis mideading because it implies that there is enough competition in the LNG tank market. In
his tesimony, Mr. Blaumueller explained that Peoples Gas would not have chosen foreign LNG tank
suppliers regardless of what his research discovered “ because they had no experienceinthe U.S.”
(Blaumudller, Tr. 310). Peoples Gas would not have chosen aforeign supplier for the Joliet project,
because Peoples felt it imprudent to take the risk that aforeign supplier could complete the $150 million
Joliet facility in atimely manner with as much certainty as either CB&1 or PDM. (Blaumudler, Tr. 292,
310).

3.645  Mr. Blaumueller lacks knowledge about current project in the United States LNG market. Mr. Blaumueller
has not read about Y ankee Gas' peak-shaving project in Connecticut. (Blaumueller, Tr. 332). Mr.
Blaumueller has no knowledge of Williams Energy's, El Paso's, Cheniere Energy's, Calpine's,[ ], CMSSs, or
the former Enron's view of foreign tank constructors. (Blaumueller, Tr. 334-35).
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Response to RFOF 3.645

Respondents assertion that Mr. Blaumueller lacks knowledge about current U.S. LNG projects
isfdse. Mr. Blaumueller is aware of Dynegy’s planned LNG import termina in Hackberry, and is
aware that Skanska/\WWhessoe had been chosen as EPC contractor for the project. (Blaumudler, Tr.
332). Mr. Blaumueller’s company, Peoples Gas, Light & Coke Company, is the natural gas
digtribution utility for Chicago. (Blaumudler, Tr. 276). It isnot in the LNG import termina business,
consequently, there would be no reason for Mr. Blaumudler to have any knowledge of “Williams
Energy's, El Paso's, Cheniere Energy's, Cdpines,[ ], CMSs, or the former Enron's’ view of foreign
tank condructors. Peoples Gas does, however, own an LNG pegk shaving plant, which is arelevant
product, and considered contructing amgjor LNG facility at Joliet. (Blaumueller, Tr. 277-78, 281).
The Joliet facility was under active congderation until sometimein 2001 (Blaumueller, Tr. 283).

Moreover, Respondents proposed finding erroneoudy implies that information on these
projectsis publicly available. Asshown in Respondents motions for in camera trestment of its
documents, the information on some projects is not widely known. For example, Mr. Steve Knott, ina
sworn declaration, stated that the[ ] project is not publicly known; information on the project is not
even widdy known within CB&I1. (CX 393 & 5).

3.646  The Joliet methane facility is not an LNG facility. The term "methane” is not used interchangeably with the
term "LNG". (Kistenmacher, Tr. 889). The source of the gas to be put in the Joliet methane facility would be
local oil refineries. (Blaumueller, Tr. 328). The refinery gas was created as a by-product from making
gasoline and other products. (Blaumueller, Tr. 328). The source of the refinery gas for the Joliet facility is
different from the direct natural gas, from the Gulf, that would be pumped directly to the Champaign facility.
(Blaumueller, Tr. 328). Thus, the Joliet facility was based on refinery gas, not natural gas. (Blaumueller, Tr.
327). Methane derived from cracking petroleum is not anatural gas. (Blaumueller, Tr. 282).

3.647  Thephysical composition of the methane gasto be stored in the Joliet methane facility is"very similar", but

not identical, to LNG. (Blaumueller, Tr. 282). In the Joliet facility, the methane portion of the refinery gas
would be stored "in the equivalent of LNG tanks'. (Blaumueller, Tr. 281).

Response to RFOF 3.646 and 3.647

Respondents' first assartion isfadse. Respondents own documents show that the Joliet fecility
isan LNG facility. A CB&I drategic document states “CB& I’ s selling strategy for the People's Gas
LNG Storage Facility should include . . .” (emphasis added) (CX 602 at CBI-H003002). A PDM
strategic document states “ The project includes the liquefaction/splitter section, two-600,000 barrel
LNG tanks. .."” (emphasis added) (CX 112 at PDM-HOUO011513). “There would be no difference
at al” between the tanks for the Joliet facility and LNG tanks. (Blaumudler, Tr. 282, 289). The Joliet
facility would store the methane gas in “the equivdent of LNG tanks that would operate very, very
much like a peak shaving plant such as the facility that the People's Gas, Light & Coke Company owns
near Champaign.” (Blaumueller, Tr. 281).

Respondents other assertions are mideading. “On the practicd sde, LNG isbascdly liquid
methane.” (Blaumudler, Tr. 306). The digtinction that Respondents draw between LNG and methane
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isartifidd and meaningless. Thisishardly surpriang, since LNG typicaly has a very high proportion of
methane, 96-98%. (Blaumudler, Tr. 282). The methane derived from the refinery gas®. . . would
have asmiliar methane content and would in many ways be very amilar to liquified natura gas”
(Blaumudler, Tr. 282).

3.648 Thepricing Mr. Blaumueller received from CB&1 and PDM, in 1998 or 1999, were only
preliminary estimates, not firm price quotes. (Blaumudler, Tr. 328-29).

Response to RFOF 3.648

Respondents proposed finding is mideading because it implies that Mr. Blaumueller isless
familiar with pricing in the LNG tank market than other LNG witnessesiin this matter. In fact, Mr.
Blaumudler has as much, if not more experience with LNG tank prices than Respondents witnesses,
Messrs. Carling, Eyermann, and [zzo. Mr. Carling is not currently working on LNG projects. (Carling,
Tr. 4445-46). Mr. 1zzo has received no pricing on his project for Cdpine. (1zzo, Tr. 6522). Mr.
Eyermann has received only “budgetary pricing unofficidly” for his project for Cheniere (Eyermann, Tr.
7030).

3.649  Mr. Blaumueller believesit will take aforeign company "decades" to learn how to complete a successful
regulatory filing. (Blaumueller, Tr. 311-12).

Response to RFOF 3.649

Respondents’ finding mischaracterizes Blaumueler’ stestimony. Mr. Blaumudler testified thet it
would take decades for a company to amass experience comparable to that possessed by CB&I: “. . .
gnceit is very time consuming and you' ve got to contact the right people with al the information that
they require, presumably you need to Structure it in aformat that is acceptable, and you go through a
learning curve over decades until you get to know dl of that.” (Blaumueller, Tr. 311-12). A foreign
tank vendor could make a successful regulatory filing, but there would be a heightened risk of ddays.
(Blaumudller, Tr. 310). The FERC approva process can add gpproximately twelve monthsto the
process of building an LNG tank. (Blaumuéller, Tr. 316).

2. Clay Hall

3650 Clay Hall isan engineer employed by Memphis Light, Water & Gas ("MLGW"). (Hall, Tr. 1771-73). MLGW
is not a current participant in the market for field-erected LNG tanks. (Hall, Tr. 1832-33). MLGW has not
received firm bids on an LNG tank since 1994, and does not plan to procure an LNG tank until at least 2006.
(Hall, Tr. 1832-33)

Response to RFOF 3.650

Respondents’ assertions are mideading and erroneoudy dismiss Mr. Hall’s experience. Mr.
Hall is Chief Project Engineer, LNG, for Memphis Light, Gas & Water Divison in Memphis,
Tennessee. (Hdll, Tr. 1771). Mr. Hal’s current respongbilities include long-term LNG planning,
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drategic gas supply planning and project management, and large capitd project management involving
LNG and other gas suppliers. (Hall, Tr. 1771). Among dl the customer witnesses who testified at
trid, Mr. Hal was one of only two witnesses that had direct, first-hand knowledge of pre-merger
competition between Respondents and foreign LNG tank suppliers (the other witness being Mr. Price
of Black & Veatch). MLGW plansto purchase an additional LNG tank for the Capleville peak
shaver. (Hdl, Tr. 1824-5). Thus, Mr. Hdl is uniqudly situated and qudified to compare pre-merger
competition with post-merger competition.

Respondents' finding, implying that MLGW has no knowledge of post-merger prices, iswrong.
In 2002, MLGW requested budgetary estimates from CB&| in furtherance of its plansto procure a
LNG tank. (Hdl, Tr. 1825). Contrary to Respondents assertion that MLGW is*not a current
participant in the market,” Respondents' sent MLGW a budget quote (with a 30% margin anticipation).

Respondents  proposed finding is inaccurate because it implies that MLGW will not request
pricing information for its LNG tank until 2006. Procurement of the tank would probably occur three
years from now, in 2006, to alow the peak shaving plant to be completed by 2008. (Hal, Tr. 1833).
However, as recognized by Respondents, LNG projects take a long time to plan, develop, and
congtruct; it statesthat LNG projects are “large projects (in cost and schedule)” and “complex
projects’ that have a*“long gestation period.” (CX 238 at CBI-PL1001852). Consequently, MLGW
is currently soliciting pricing information.

3.652  Mr. Hdl haslimited knowledge regarding the LNG market; heis not familiar with projects relating to import
terminals. (Hall, Tr. 1854-56). While Mr. Hall is generally aware of the Y ankee Gas peak-shaving project, he
is not familiar with any of the bidders that have been working on that project. (Hall, Tr. 1856-57).

Response to RFOF 3.652

Respondents’ assertion rlating to Mr. Hall’ s knowledge of the U.S. LNG market is mideading.
Mr. Hall was project manager for the Capleville LNG pesk shaving plant, one of two such plants
congructed inthe U.S. since 1998. (Hdll, Tr. 1777). Mr Hal isnot familiar with projects relating to
import terminas because MLGW isamunicipd utility and does not utilize import terminds. (Hall, Tr.
1855). MLGW does however utilize LNG pesk shaving plants, arelevant product in this litigation, and
in fact ownstwo of them. (Hall, Tr. 1772). Mr. Hdl isfamiliar with the Y ankee Gas LNG project,
which involves an LNG peak shaving plant. (Hdll, Tr. 1857). The LNG tanksfor LNG import
terminas and LNG pesk shaving plants are essentidly the same. (Hall, Tr. 1857).

3.654  In1994-95, Mr. Hall was familiar with Whessoe; he knew that Whessoe had significant international
experiencein building field-erected LNG tanks, and that it had the capability to engineer the Capleville tank.
(Hall, Tr. 1805:1-15, 1845:2-17). Mr. Hall, however, is not familiar with the fact that Skanska recently
purchased Whessoe, nor is he familiar with any of Skanska/Whessoe's activitiesin the U.S. LNG market in
the past couple of years, their current LNG abilities, or its cost structure in building field-erected LNG tanks
inthe U.S. (Hall, Tr. 1845:18-1846:17).

3.655  Mr. Hall admitted that in order to determine whether Skanska/\Whessoe was a viable competitor to CB&I in
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the U.S., he would need alot of additional information, including resumes of key employees, experience
lists, and references. (Hall, Tr. 1846-48). Hall has not seen any of thisinformation. (Hall, Tr. 1846:18-
1848:5). When MLGW solicits bids for field-erected LNG tanks in the future, Mr. Hall would consider
soliciting abid from Skanska/Whessoe. (Hall, Tr. 1848-49).

Response to RFOF 3.654 and 3.655

Respondents’ proposed finding isincorrect. Mr. Hall did not say that he would consider
soliciting abid from Skanska/Whessoe. He said that he would congder only tank vendors that “we felt
was qudified to bid” (Hall, Tr. 1848); Skanska/\WWhessoe is not one of those vendors. (Hall, Tr. 1849).

Respondents' findings relating to the viahility of Skanskal\Whessoe are mideading. Mr. Hall is
concerned as to Whessoe' s viahility as a competitor in the U.S. LNG market. (Hall, Tr. 1830-31). In
soliciting budget estimates for the additional LNG tank for the Capleville pesk shaving plant, Mr. Hall
did not solicit an estimate from Whessoe because “1’m not sure | would trust their number, number
one” (Hall, Tr. 1828). Mr. Hal only requested budgetary estimates from CB& | because 1 do believe
that they’ re the only one who can give ardiable answer to the question, how much that would cogt.”
(Hall, Tr. 1828). Whessoe's price for the LNG tank for the Capleville peak shaving plant was*. . .
quite a bit higher than those in the CB& I and Fitt-Des Moines proposas.” (Hall, Tr. 1810).

Despite Skanska/\Whessoe' s effort to enter the U.S. LNG market, Mr. Hall doesn't “. . . see
anyone out there with experience that could come into the market and compete with CB&I1/PDM . . . in
the United States.” (Hall, Tr. 1830). Whessoe's LNG tank price in 1994 on the Memphis project was
43% higher than CB& 1’ or PDM’s price. CCFF 937.

3656  1n1994-95, Mr. Hall was familiar with TKK, and allowed TKK to bid on the Capleville facility because he
believed it was capable of building field-erected LNG tanks at that time. (Hall, Tr. 1805, 1849-50). Moreover,
he believed they were aviable competitor. (Hall, Tr. 1805, 1849-50). Mr. Hall is generally familiar with
AT&V, but does not know whether a combination of TKK/AT&V would be able to build LNG tanksin the
U.S. (Hal, Tr. 1850-53).

3.657 Inorder for Mr. Hall to determine whether TKK/AT&V was a viable competitor to CB&1 inthe U.S,, Hall
would need alot of additional information, including resumes of key employees, experience lists, and
references. (Hall, Tr. 1853-54). Mr. Hall has not seen any of thisinformation. (Hall, Tr. 1853-54). When
MLGW solicits bids for field-erected LNG tanks in the future, Mr. Hall would consider soliciting a bid from
TKK/AT&V. (Hall, Tr. 1854). He does not know one way or the other whether that entity would be
qualified to build such atank from MLGW. (Hall, Tr. 1854).

Response to RFOF 3.656 and 3.657

Respondents assertion to the viahility of TKK as a compstitor isincomplete and mideading.
Mr. Hall is concerned asto TKK’ s viability as a competitor in the U.S. LNG market. (Hall, Tr. 1830-
31). Despite TKK/ATV’ s effort to enter the U.S. LNG market, Mr. Hall doesn't “. . . see anyone out
there with experience that could come into the market and compete with CB&1/PDM . . . in the United
States” (Hdl, Tr. 1830). TKK’sprice for the LNG tank for the Capleville peak shaving plant was*“. .
. considerably higher, probably double the price. . .” of the CB&1 and PDM tanks. (Hall, Tr. 1810).
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TKK’sLNG tank price pricein 1994 on the Memphis project was 59% higher than CB&I’sor
PDM’s price. CCFF 937.
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3. Brian Price

3.658  Mr. Price, aBlack & Veatch employee, works with salesmen in presenting Black & Veatch's credentias and
capabilitiesto clients. (Price, Tr. 510-11).

Response to RFOF 3.658

Respondents’ assertion isincomplete and mideading. Mr. Priceisvice presdent, LNG
Technology at Black & Vegtch. (Price, Tr. 510). Mr. Priceisthe chief technica person for Black &
Vegtch inthe LNG area. (Price, Tr. 510). According to histestimony, he “ starts out al the projects.”
(Price, Tr. 511). He works on the studies in the up-front development of the project, developing
preliminary cost estimates and working with clients on sdecting a company to build the client’ sfacility.
(Price, Tr. 511-13).

Mr. Priceisthe only other customer witness at trid who had first-hand knowledge and
experience with pre-merger competition (Black & Vestch partnered with TKK on the Memphis
project) and post-merger competition (Black & Veatch isaconsultant to Dynegy). Heis uniquely
qudified to talk about pre-merger and post-merger LNG tank prices, the prices of foreign LNG tank
suppliers versus Respondents and the difficulties of entering the United States LNG market.

3.659  Black & Veatch is ahead-to-head competitor of CB&| on pesk-shaving facilities. (Price, Tr. 641). Black &
Veatch owns proprietary liquefaction technology called PRICO that it sells to customers for use at peak-
shaving plants. (Price, Tr. 520). CB&I'sliquefaction process competes with aliquefaction process that Mr.
Price personally patented. (Price, Tr. 642).

Response to RFOF 3.659

Although CB&I and Black & Vestch are competitors on LNG liquefaction units, Black &
Veatch has approached CB&I in prior years about working together on U.S. LNG import termina
projects. (Price, Tr. 592-93). CB&| told Black & Vestch it was not interested in doing this. (Price,
Tr. 593-94).

3.660 Black & Veatch hasateam that is analyzing the firm fixed prices that have been bid for the Dynegy tanks.
(Price, Tr. 609). Mr. Price has not seen these bids. (Price, Tr. 610). Price has not seen the details of the
budget pricing Black & Veatch received for the Dynegy project. (Price, Tr. 629).

Response to RFOF 3.660

Respondents' assertion relating to Mr. Price’ s knowledge of the Dynegy tank bidsis
incomplete and mideading. Mr. Price testified that he is familiar with the budget pricing on the Dynegy
project because Black & Veatch asssted in the preparation of budget pricing for Dynegy and
requested budget pricing from Skanska/\Whessoe in connection therewith. (Price, Tr. 629). Mr. Price
testified that the tank budget price from Whessoe was $55 million. (Price, Tr. 602-03).

3.661 Black & Veatch did not request budget pricing from CB&| for the Dynegy project because it was working
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with Skanska, who owns Whessoe. (Price, Tr. 603-04). Thus, "it was natural” for Black & Veatch to request
abudget price from Whessoe for the Dynegy project. (Price, Tr. 603-04).

Response to RFOF 3.661

Respondents’ assertions are erroneous. Dynegy and Black & Veatch requested budget prices
for the LNG tank portion of the Dynegy project, but CB& | refused unless Dynegy agreed to
restructure the bidding to alow CB&| to be the EPC contractor and the supplier of the LNG tank.
CCFF 984.

Respondents' suggestion that Black & Veatch was somehow biased in favor of
Skanska/Whessoe isaso fase. Mr. Puckett of Dynegy testified that Black & Veatch was very much
acting in the best interests of Dynegy rather than Skanska/Whessoe: “Black & Vesatch had every
reason to do exactly what we asked for because Black & Veatch was aso amajor contractor to uson
the power sde of our business. So they had quite arelationship with Dynegy that they had no desire to
do anything that would cause that to be put in jeopardy.” (Puckett, Tr. 4576).

In the 1997-98 time frame, Black & Veatch approached CB& | about supplying them with
LNG tanksfor U.S. terminds. (Price, Tr. 592-3) CB&I told Black & Veatch it was not interested in
doing this. (Price, Tr. 593-94) PDM, however, responded favorably to Black & Veatch's proposal.
(Price, Tr. 594-95) Consequently, Black & Veatch considered PDM and Whessoe as potentia
suppliers of LNG tanks or partnersfor U.S. LNG termind projects. (Price, Tr. 593).

4. Robert Davis

3.666  Rabert Davisisthe director of HY CO servicesfor Air Products. (Davis, Tr. 3174). Mr. Davis does not have
any current responsibility relating to LNG projects. (Davis, Tr. 3175). Mr. Davis does not have any
firsthand experience with the construction of LNG tanks since he worked for CB&| in 1974. (Davis, Tr. 3177-

79).

Response to RFOF 3.666

Respondents assertions areincorrect. Mr. Davis has extensive experience in the field of LNG
facilities. Mr. Davis has held various pogitions a reating to the LNG facilities at Air Products sSince
1980 until his current position, which he has held since June 2002. (Davis, Tr. 3175-3177). Mr. Davis
began his career at CB& 1, where he worked on LNG projects from 1968-1974. (Davis, Tr. 3178).
During that time, Mr. Davis worked as a field engineer on the congtruction of an LNG peek shaving
plant. (Davis, Tr. 3178). Of his 34 years of work experience, Mr. Davis has had between 25 and 30
years of experience with LNG facilities. (Davis, Tr. 3178). Mr. Daviswas®. . . running the business
unit, and | had the most experiencein LNG in our company . . .” and chose PDM as Air Products
partner for LNG tank constructionin 1992. (Davis, Tr. 3189).

3.668 Mr. Davis solebasisfor his concern over the acquisition comes from the Memphis project in 1994. (Davis,
Tr. 3204). Mr. Davis has not personally kept up with companies that are constructing LNG tanksin the U.S.
or worldwide. (Davis, Tr. 3204). Mr. Davis does not have specific knowledge of the LNG import terminal
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market, and does not focus on that area. (Davis, Tr. 3187-88).

Response to RFOF 3.668

Respondents assertion isincorrect. Mr. Davis worked on LNG projects until June 2002,
when he switched jobs. Contrary to Respondents’ assertion, Mr. Davis did not say that he has not
“persondly kept up with companies that are congtructing LNG tank.” The question addressed to him
was qudified “Asof today...” (Davis, Tr. 3204). The*“today” in the transcript was December 3,
2002. Thus, the period in which Mr. Davis has not persondly “kept up with companies’ inthe LNG
busnesswasdl of sx months, versus 25-30 year s of work experience in the LNG tank business.

Respondents' finding misrepresents and understates the basisfor Mr. Davis concern. Mr.
Davis, asa part of the PDM/Air Product partnership, worked not only on the Memphis project in
1994, but also on a peskshaving facility for Atlanta Gas. (Davis, Tr. 3194). PDM and Air Products
had an dliance in which both companies bid together on LNG tank projects. (CX 186 at CBI-
PL012446 (“two horserace’ for LNG facility between CB&1 and PDM/Air Products)). Much like
any customer of LNG tanks, Mr. Davis concerns are based on Air Products' loss of PDM, an
essentid tank supplier for LNG fecilities. CB&1's acquisition of PDM raised concerns at Air Products
because“. . . without PDM, | would not have a domestic tank building partner. . . . my datawas
Memphis, and we saw that the overseas tank suppliers weren't as competitive and were not a
presence, a market presence, with the LNG community.” (Davis, Tr. 3199-3200). Mr. Davis
testimony reflects the importance of the Memphis project as a data point showing that foreign LNG
tank congtructors have not been not price competitive with CB&1 and PDM on U.S. projects. (Davis,
Tr. 3199).

5. Hans Kistenmacher

3.669  Respondents assert that Mr. Kistenmacher admits heis only "somewhat" familiar with LNG tanks.
(Kistenmacher, Tr. 879). Mr. Kistenmacher has been involved with "very, very few LNG tanks", and his
experience is limited to the bidding phase of those tanks. (Kistenmacher, Tr. 888). Mr. Kistenmacher
believes CB&| is the only company offering LNG tanks in the United States today. (Kistenmacher, Tr. 902).

Response to RFOF 3.669

Respondents’ first two assertions are incomplete and mideading. Dr. Kistenmacher has
familiarity with the LNG market inthe U.S. Dr. Kistenmacher was President of Lotepro, a
predecessor of his current firm Linde BOC Process Plants LLC, from 1994 to 2001. (Kistenmacher,
Tr. 823). Aspresdent of Lotepro, Dr. Kistenmacher was responsible for the whole operation,
including sales and marketing, engineering, as well as project execution. (Kistenmacher, Tr. 823)

Lotepro formerly, and Linde BOC Process Plants currently, isin the business of sdling LNG
peak shaving plantsinthe U.S. (Kistenmacher, Tr. 909-910) Lotepro wasinvolved in bidding an LNG
peak shaving plant in Memphisin 1994-95 (Kistenmacher, Tr. 892-93) Linde BOC's parent company
Linde AG competesin the LNG terminad market. (Kistenmacher, Tr. 907).
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Respondents' third assertion ismideading. Dr. Kistenmacher does not believe that CB& I isthe
only company offering LNG tanks in the U.S. today; he believesthat CB&1 isthe only viable supplier
offering LNG tanksin the U.S. today. Dr. Kistemacher stated that he had also been approached by
AT&V asapotentid supplier of LNG tanks, but Linde BOC Process Plants did not want to joint
venture with ATV because ATV has never congtructed an LNG tank before. (Kistenmacher, Tr. 904-
05).

3.670  Mr. Kistenmacher's company, Linde BOC does not compete in LNG import terminals. (Kistenmacher, Tr.
883). Therefore, Mr. Kistenmacher does not directly follow the LNG import terminal market. (Kistenmacher,
Tr. 883).

Response to RFOF 3.670

Respondents' first assartion ismideading. While Linde BOC does not compete in LNG import
terminds, Linde BOC's parent company Linde AG does. Linde AG is currently building alarge LNG
facility in Norway. (Kistenmacher, Tr. 907). Dr. Kistenmacher’s company, Linde BOC Process
Plants LLC, is 30 percent owned by BOC and 70 percent owned by Linde AG Germany. (Fan, Tr.
946). Linde participated in the bidding for the Memphis LNG pesk shaving project in 1994
(Kistenmacher, Tr. 890) and has recently been approached by a consultant about a potential LNG
peak shaving project in the U.S. (Kistenmacher, Tr. 908-09).

3.671  Although Linde BOC competes for peak-shaving plantsin the U.S.,, it isa very sporadic business.
(Kistenmacher, Tr. 884). In fact, Linde BOC has not bid on a peak-shaving plant in the United States since
the acquisition. (Kistenmacher, Tr. 918). Kistenmacher is not aware of the Pine Needle peak-shaving
facility. (Kistenmacher, Tr. 910-11). Even before the acquisition, Linde BOC only competed for and bid on
one LNG peak-shaving facility, that included storage tanks, since 1994: Memphis Gas. (Kistenmacher, Tr.
890). Mr. Kistenmacher is "somewhat" familiar with the construction of LNG peak-shaving plants; much
less familiar than with LIN/LOX tanks. (Kistenmacher, Tr. 887-88).

Response to RFOF 3.671

Respondents' finding is mideading. There have only been two LNG pesk shaving plants
congtructed in the U.S. since 1998, the Memphis peak shaving plant and the Pine Needle, North
Cardlinaplant. (Hal, Tr. 1777). Dr. Kisenmacher’s firm participated in the bidding of the Memphis
plant. (Kistenmacher, Tr. 890). Respondents proposed finding mistakenly implies that Linde could
have competed for the Pine Needle LNG facility. [

] s0 Dr. Kistenmacher’ s firm had no opportunity to participate in that
project. ([ ], in camera).

3.672  Mr. Kistenmacher is not familiar with current competitors in the United States LNG market. Mr.
Kistenmacher is not familiar with the TKK/AT&V joint venture to enter into LNG projects in the United
States. (Kistenmacher, Tr. 937). Besides information gained during his deposition, Mr. Kistenmacher has
no knowledge of the Technigaz/Zachry venture formed in the United States to pursue LNG projects.
(Kistenmacher, Tr. 941). Besidesinformation gained during his deposition, Mr. Kistenmacher has no
knowledge of the Daewoo/S& B Engineering venture formed in the United States to pursue LNG projects.
(Kistenmacher, Tr. 941). Mr. Kistenmacher does not know of any investments Skanska made to pursue LNG
work in the United States. (Kistenmacher, Tr. 942).
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Response to RFOF 3.672

Respondents' proposed finding is mideading. Dr. Kisenmacher is aware of the TKK/ATV
joint venture to congtruct LNG facilitiesinthe U.S. W.T. Cutts, ATV’ svice president, persondly
approached Dr. Kistenmacher and solicited him about participating with TKK/ATV on LNG projects
intheU.S. (Kistenmacher, Tr. 902-03, 905-06). What Dr. Kistenmacher is not familiar with isthe
precise legd structure of the relationship; i.e., whether it is a partnership. (Kistenmacher, Tr. 937). Dr.
Kistenmacher testified that he was enthusiastic to hear about ATV as a possible congtructor of LNG
tanksin the U.S,, “but when | looked at their track record, it didn’t look very good for me.”
(Kistenmacher, Tr. 913).

3.673  Linde BOC competes against CB&| for the sale of liquefaction unitsin the United States. (Kistenmacher,
Tr. 884, 935). Linde BOC competed against CB&| for a peak-shaving project for Memphis Gas and a
liquefaction project, that did not include an LNG tank, in Baltimore. (Kistenmacher, Tr. 886, 934).

Response to RFOF 3.673

Respondents' finding is incomplete and mideading. Following the Memphis project, a Lotepro
employee approached CB& | about working together on LNG pegk shaving projectsinthe U.S. (CX
186 at CBI-PL012447). Heinformed CB&I that “[h]efelt that their bid was redlly strained by not
being able to include a CBI or PDM tank, and his current market study prompted his cdl to discuss
whether our position may have changed at al snce MLGW.” (CX 186 at CBI-PL012447). CB&I
employees unanimoudy agreed that “[w]e should bid turnkey tota facility without tank only pricesto
our competitors.” (CX 186 at CBI-PL012447)

3.674  Since 1994, Linde has never bid with CB&I for an LNG project. (Kistenmacher, Tr. 935). From January 1,
1994 to February 7, 2001, Linde never bid with PDM on an LNG project. (Kistenmacher, Tr. 936).

Response to RFOF 3.674

Respondents proposed finding is mideading because it implies that Linde has never tried to bid
with CB&1 on an LNG project. Linde, and its predecessor Lotepro, tried to bid with CB&I for an
LNG project severa times, but have been unsuccessful, because CB& | bids these projects turnkey,
and by not quoting Lotepro a price for the LNG tank, CB& | thwarts Lotepro’ s efforts to compete for
the LNG project. (Kistenmacher, Tr. 893-94). In an e-mail written after the Memphis project, CB&|
reiterated that “it isin CBI’ s best interest NOT to quote separate tank price [to Lotepro].” (CX 186 at
CBI-PL012446). CB&I reasoned that quoting “a separate tank price will only serve to make the
process-only contractors [such as Lotepro] viable...If we had quoted atank only price, the
combination of Lotepro process and CB& I tank would have been a serious threat to CB& | totd facility
price...Lotepro’ stotal facility bid usng Whessoe tank and Pritchard’ s bid using TKK tank did not turn
out to be very competitive.” (CX 186 at CBI-PL012446).

3.675  Lindewas upset it lost the Memphis bid. (Kistenmacher, Tr. 899-900). Linde thought it had a fantastic
process and should have won the bid "hands down". (Kistenmacher, Tr. 900).
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Response to RFOF 3.675

Respondents' proposed finding is mideading in that it implies that Linde s bid, in conjunction
with Whessoe, was competitive. Dr. Kistenmacher testified that it was Whessoe' s high tank price that
prevented Linde from providing a competitive bid for the project. (Kistenmacher, Tr. 899). As
Respondents' noted, CB& I’ s tank bid was almost $5 million less than Whessoe's. RFOF 6.180.
Consequently, the customer would have received a better overal package had CB& | provided a price
for its LNG tank only, to be bid in conjunction with Lotepro’s process technology. As CB& | itself
acknowledges: “If we had quoted atank only price, the combination of Lotepro process and CBI tank
would have been a serious threat to CBI totd facility price.” (CX 186 at CBI-PL012446).

3.681  Whessoe had no arrangement with Skanska at the time it submitted a quote to Lotepro for the engineering
portion of the Memphistank. (Kistenmacher, Tr. 939). Whessoe had no office in the United States at the
time of the Memphisbid. (Kistenmacher, Tr. 939).

Response to RFOF 3.681

Respondents' proposed finding erroneoudy implies that Skanska/\Whessoe' s price will be more
competitive now. Respondents have made no showing why a Skanska/\Whessoe partnership would be
any more price competitive than Titan/WWhessoe on LNG projectsin the U.S. (Kistenmacher, Tr. 906).

3.682  Mr. Kistenmacher believes TKK could probably, based on its experience, supply a good engineering
package; Kistenmacher has concerns about TKK's ahility to fabricate and build an LNG tank inthe U.S.
(Kistenmacher, Tr. 906).

Response to RFOF 3.682

Respondents' finding is mideading because it implies that TKK could provide LNG tanks & a
competitive price. Dr. Kistenmacher testified that he does not trust TKK'’ s ahility to fabricate and build
atank herein the United States. (Kistenmacher, Tr. 906). In Dr. Kistenmacher’s experience, foreign
LNG tank congtructors, even when partnering with U.S. tank builders, have not been price competitive
on U.S. LNG projects. (Kistenmacher, Tr. 901, 906)

6. [ ]

3683 [
1 D[
]
(a D
Response to RFOF 3.683
Respondents assertion is mideading and mischaracterizes the evidence in this matter.
[ 1 ( ], in camera). [

1( 1,in
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camera). [ 1 ( ], incamera). [
1( ], in camera).

Respondents' proposed finding also misstates that reason |
11

] The Cryocrete technology is*avery costly design and not be a comptitive
design to the tanks that the other people could build.” (Price, Tr. 550; Hall, Tr. 1817). [

1

], incamera).

The red reason that CB& I did not want to provide this pricing information to PTL was because

1 ( ], in camera). One of the

sarvicesthat [
1 ( 1,
in camera). [ 1
], in camera).
3684 |
1( D-

Response to RFOF 3.684

Respondents assertion is mideading. [

1 (
], incamera). Asexplained in CCRFF 3.685, [

1 ( ],in camera). [
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1{ D- [
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Response to RFOF 3.685

Complaint counsel agrees with Respondents’ first assertion. Respondents second assertion is
incomplete and mideading. CB&1’s may have stated thet [
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] but that concernis
unwarranted. [
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( ], in camera). [

1 ], in camera). [
(I ], in camera).
3686 |
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1( D

Response to RFOF 3.686

Respondents' assertions are mideading. |

( ], in camera),
11
] ( ], in camera). [
1( ], in camera). |
1( ], in camera). Preload last built an LNG

tank in the United Statesin 1971. (CX 125 at PDM-HOU2017164). The Cyrocrete technology
isavery costly desgn and not a competitive design to the tanks that the other people could build.
(Price, Tr. 550; Hall, Tr. 1817).

3689 | 1 ( DI
1

1) (in camera). [

1 D.

Response to RFOF 3.689

Respondents assertion is incomplete and mideading. [
] CCRFF 3.686. [

( ], in camera).
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1 )2

Response to RFOF 3.690

Respondents firgt assertion is incomplete and mideading. [ ] testified that
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1 ], incamera; JX 30 at 29 ([ ]), in camera).
As daed in CCRFF_, thereis no trend towards double or full containment tanksin the U.S.

3691 | 1 D[

D.

Response to RFOF 3.691

Respondents firgt assertion isincorrect. [
1( ], in camera).

3692 |
1 D[
1 D[
1 D[
[ (|

Response to RFOF 3.692

Respondents’ finding isincomplete and mideading. [

( ], in camera).

3693 |
([ DI
([ D.

Response to RFOF 3.693

Respondents’ finding is incomplete and mideading. [

at 46-47 ([ D, incamera). [

] (IX 30 at 46-47 ([ 1), in camera).

3604 |
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Response to RFOF 3.694

Respondents’ finding ismideading. [

1

1 D
D

] testified [

] (IX30

] (X 30at 49 ([ 1), in camera).
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Response to RFOF 3.695

Respondents' finding is mideading because it impliesthat PTL, like Lotepro or Air Products, is
providing construction services on the project. [

11
] IX 30 at 55-56 ([ 1), in camera).
36% [
1 D[
1 D[
1 D-
Response to RFOF 3.696
Respondents proposed finding is mideading. [ ] testified: |
1 (
], in camera).
. LPG FINDINGS OF FACT
A. THE LPG INDUSTRY
41 Theterm LPG refersto field erected tanks that are used to store liquefied petroleum gases at low
temperatures of approximately minus 50 degrees Fahrenheit. (RX 79 at 3, & 14; N. Kelley, Tr. 7096-97)
Response to RFOF 4.1
Complaint counsel agrees with Respondents proposed finding.
4.2 LPG means liquefied petroleum gas, which is an umbrella term of butanes and propanes. (Cutts, Tr. 2436).
The purpose of an LPG terminal is to store liquid petroleum gases, such as propanes, butanes, and possibly
some others, that would have been stripped out of natural gas and may be sold as independent gases. (G.
Glenn, Tr. 4072-73). Anything that exists naturally as agas can be liquefied. For example, liquefied
propylene, propane, butene, butane and isobutane can be liquefied. (N. Kelley, Tr. 7080-81).
Response to RFOF 4.2

Petroleum gases may be stored in aliquid form in refrigerated storage tanks or in pressurized
storage tanks. (JX 37 at 18-19 (Newmeister, Dep.)); (N. Kelley, Tr. 7094). As stated in both
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Respondents and Complaint counsel’ s findings of fact, LPG Tanks refer only to refrigerated tanks
which store petroleum gasesin liquid form. CCFF 76; RFOF 4.1. They do not include tanks which
store gases that are liquefied using pressure and stored at ambient temperatures.

4.4 LPG tanks are also pressure vessels. (N. Kelley, Tr. 7080). APl 650 tanks are field erected tanks with no
more than 2 pounds of pressure. API 620 tanks, typical LPG tanks are refrigerated tanks or (sic?) more than
2 pounds of pressure. (N. Kelley, Tr. 7103).

Response to RFOF 4.4

Respondents’ proposed finding is mideading. The LPG Tank product, as defined by both
parties, isfor field-erected, refrigerated tanks that store liquid petroleum gasses and does not include
pressure vessdls, i.e. tanks that use pressure to liquefy gases. CCFF 76; RFOF 4.1.

There are two types of high pressure storage tanks used to store liquid petroleum gasses —
bullets and field-erected pressure spheres. Bullets are ambient temperature, low pressure spheres or
storage vessals that are usudly built in ashop. Pressure spheres are ambient temperature pressure
vessals supported by columns or plate skirts. (IX 37 a 19 (Newmeister, Dep.)). These two types of
storage tanks are not in the LPG market as defined in this proceeding because they are not economic
substitutes for field-erected, r efriger ated tanks built (which comply with the API 620, Appendix R
standard). (IX 27 at 39-39, 141-42 (N. Kelley, Dep.); Crider, Tr. 6720). CCFF 81.

LPG Tanks are a subset of API 620 tanks. The API 620 standard covers all flatbottom tanks,
which includes water tanks and other industrid tanks. The refrigerated tanks contained in the LPG
Tank product market are covered by Appendix R of APl 620. APl 620 Appendix R is not used for
water tanks, industrid tanks, or other types of flatbottom tanks. API 620 Appendix R is not used for
tanks that store liquefied gases using pressure, which are not contained in the relevant product market.
CCFF 76; RFOF 4.1.

API 650 tanks are not included in the LPG Tank product market. APl 650 is the standard for
ambient temperature, low pressure tanks; it does not govern the relevant product market, i.e.
refrigerated LPG tanks. (N. Kelley, Tr. 7103 (emphasis supplied)).

45 L PG tanks store material brought in by ship and held before being sold from the facilities by truck. (Warren,
Tr. 2280-81).
Response to RFOF 4.5

Respondents proposed finding is mideading because it describes an LPG import termind,
which isonly one type of facility that uses LPG Tanks.

4.8 Typically, LPG tanks are manufactured the same way as LNG tanks, but for storage at alower temperature.
(G. Glenn, Tr. 4073).

Response to RFOF 4.8
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Complaint Counsel agrees with Respondents proposed finding.

49 L PG tank construction usually takes 8 to 10 weeks of fabrication in the shop -- from buying steel,
fabricating, and preparing to send out the pieces. Then, the tank construction process usually lasts 16
weeksinthefield. Finaly, the remaining site work and piping systems occur after the tank is completed.
(N. Kelley, Tr. 7109-10).

Response to RFOF 4.9

Respondents’ proposed finding is mideading because it describes the time needed to fabricate
and congtruct avery smal LPG Tank. In the cited testimony, Mr. Kdley of ITC described the time
needed to fabricate and construct ITC's 35,000 barrel LPG Tank. (N. Keley, Tr. 7120); Morse
scheduled 60 weeks just to field-erect the 400,000 barrel LPG Tank that it supplied to Texaco.
(Maw, Tr. 6634).

B. CB&I ISTHE DOMINANT FIRM AND FOREIGN FIRMSHAVE NOT
RESTRAINED CB&I'SMARKET POWER

410 Competition in the LPG market is extraordinarily thin, and the market is aimost nonexistent. (Harris, Tr. 7281-
82).

Response to RFOF 4.10

Respondents proposed finding exaggerates the existing evidence and is unsupported by the
record. Thereisno evidence that the LPG market is dmost nonexistent, nor isthereis any evidence
that competition is extraordinarily thin. Demand for LPG in the U.S. as an energy supply and asa
motor fuel is expected to increase due to environmenta regulations such as the 1990 Clean Air Act
Amendments which lists propane as a clean-burning fud. (CX 112 at PDM-HOU011534-61).

Respondents' proposed finding is dso mideading, in that it implies that the LPG market is
undesirable. Both CB& 1 and PDM'’ s business documents recognize that low temperature and
cryogenic projects, which include LPG Tanks, are “lucrative’ projects, asthey are projects which earn
Respondents the “highest margin.” (CX 88 at PDM-CH006400 (PDM’ s involvement with cryogenics
continues to keep the PDM exposure high in the lucr ative markets of vacuum, LNG and other low
temperature and cryogenic fields’) (emphasis supplied); CX 202 at CBI-PL031026 (CB&I'slow
temperature tank business (contained in a category titled “Unique Structure’) is“Good business when
you can get it” and is“Highest margin work™) (emphasis supplied)).

411 Since 1992, only 8 L PG tanks have been constructed in the United States. (Harris, Tr. 7284-85; RX 947).

Response to RFOF 4.11

Since 1992, only 8 LPG Tanks have been awar ded in the United States. CCFF 172;
(RX Y47 (demondtrative)). Dr. Harris testimony and accompanying demondrative exhibit reflect only
those LPG Tanks that were sold between 1992 and 2002, not those L PG Tanks that were
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condructed. (Harris, Tr. 7284; RX 947). There were five LPG Tanks awarded in 1991.
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CCFF 172. Thereisno evidencein the record that these tanks awarded in 1991 were constructed
prior to 1992.

412 From 1993 to the date of the acquisition, CB&I did not build an LPG tank. (Harris, Tr. 7286; RX 947).

Response to RFOF 4.12

Respondents finding isincorrect. CB&I built two LPG Tanksin 1993. (Harris, Tr. 7285).

413 PDM constructed 3 of the 4 LPG tanks in the United States between 1994 and 2001. The other LPG tank was
constructed by American Tank & Vessel (AT&V). (Harris, Tr. 7285; RX 947).

Response to RFOF 4.13

Respondents' proposed finding isincorrect. Between the beginning of 1994 and the end of
2001, there were six LPG Tanks awarded. CCFF 172. PDM was awarded three LPG Tanks, in
1995, 1996, and 1998, respectively. CCFF 172. Morse was awvarded one LPG Tank in 1994.
CCFF 172. AT&V was awarded one LPG Tank in 2000, and CB& | was awarded one LPG Tank in
2001. (Harris, Tr. 7285); CCFF 172.

414 Since the PDM acquisition, CB& 1 has only been involved in one LPG project in the United States. That
project was valued at $1-3 million. (G. Glenn, Tr. 4088-89, 4156). Gerald Glenn, CB&I's CEO, (“Glenn”) [sic]
is not actively involved in the decision making process for LPG tanks. (G. Glenn, Tr. 4156).

Response to RFOF 4.14

Respondents proposed finding is mideading to the extent it impliesthat PDM and AT&V were
leadersin the LPG market. The evidence showsthat PDM and CB& | dominated the LPG market,
and were each other’s primary competitors. 1n a 1997 Strategic Plan, PDM described itself as“a
definer of the state-of-the-art low temperature and cryogenic storage.” (CX 234 at CBI-PL058908).
(Seealso CX 111 a PDM-HOU008396 (PDM has “ core competencies’ in itsworkforce, its
engineering, its contracting expertise and its project execution, among other things, that “differentiate
PDM from certain comptitors. . . Particular kill existsin low temperature and cryogenic storage
gysems’)). Likewise, CB&| characterized itsdlf as “the globd industry leader in the design and
congtruction of bulk liquid terminds, storage tanks, process vessdls, refrigerated storage facilities and
other stedl plate structures and their associated systems.” (CX 206 at CBI-PL031450).

Respondents proposed finding understates the value of CB& I’ s recent LPG project contract.
That project, which was awarded by BASF, is vaued a $1.654 million. (RX 757); CCFF 172.

415 Historically, the price of an LPG project isless than $5 million. Current LPG sales reflect even smaller
values. Thelast two LPG projects, constructed by AT&V and CB&| were $300,000 and $1.2-1.3 million
respectively. (Harris, Tr. 7281; RX 947).
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Response to RFOF 4.15

Respondents' proposed finding is mideading. Historica data shows that the price of the LPG
projects since 1990 have reached valuesashighas[ ] million. 1n 1993, CB&| was awarded a
contract for one LPG Tank for Koch Refining, valued at [ ] million. CX 824; CCFF 172. There
is no evidence that there is a trend towards smaller contract values. In 1998, PDM was awarded a
contract for oneLPG Tank vauedat [ ] million. CX 1210, in camera; CCFF 172. Further, the
LPG project awarded to CB&1 in 2001 isvaued at | ] million. CCRFF 4.14; CCFF 172.

417 AT&YV istechnically capable of building, and has built, field-erected LPG tanks. (N. Kelley, Tr. 7088-89,
7130; [ ], Tr. 2261). AT&V has dready devel oped the skills, procedures, and obtained the necessary
equipment. (Cutts, Tr. 2495).

Response to RFOF 4.17

Respondents proposed finding isinaccurate. AT&V has built one LPG Tank in the United
States. (CX 397 a 1). This LPG Tank which has a capacity of 35,000 barresis quite smal relative
the large LPG Tanks supplied by CB&1 or comanies purchased by CB&1. (N. Kdley, Tr. 7120;
Crider, Tr. 6706-07 (LPG Tank stored 400,000 barrels of propane)). CCFF 173.

418 AT&V isakey player successfully competing in the LPG market for anumber of years. Not only hasAT&V
constructed an LPG tank for Intercontinental Terminals Co. (AITC) in 2000 (Cutts, Tr. 2334), but AT&V has
also built the following LPG tanks: an LPG tank in 1996 for CM S Nomeco in Equatorial Guinea; and an LPG
storage tank in 1994 for Project Servicesin Port of Houston, Texas. (CX 396 at 2; CX 397 at 1).

Response to RFOF 4.18

Respondents' proposed finding misrepresents the evidence and isincorrect. AT&V did not
build an LPG storage tank for Project Servicesin Port of Houston, Texas. AT&V bid on the project,
but Project Services decided not to build it. (CX 396 at 2; JX 23 at 105 (Cuitts, Dep.)). AT&V has
bid on saverd LPG projectsin the United States within the last five years; of those bids, it has been
successful once. (CX 397; CX 396); CCRFF 4.14; CCFF 172.

419 Moreover, AT&V has built other LPG products, such as 3 LPG sphere projectsin 2001 alone. AT&V built 3
LPG spheres for Westlake in Sulphur, LA in June 2001 (CX 396 at 1); 2 LPG ASME pressure spheres for
Black & Veatchin Reno, NV in January 2001 (CX 397 at 1); and 8 spheres for International Matex in
Avondale, LA in January 2001 (CX 397 at 4). Further, AT&V has built numerous API 620 tanks and ASME
spheres. (CX 396; CX 397).

Response to RFOF 4.19

Respondents proposed finding is mideading because it impliesthat AT&V has built severd
LPG Tanks. AT&V has built one tank in the rlevant product market. See CCFF 76; RFOF 4.1;
CCRFF 4.13.

4.21 LPG customers commonly evaluate the substitution aternative of refrigerated storage (L PG tanks) versus
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pressure storage (pressure spheres). (Scorsone, Tr. 5170-71). Assuch, AT&V has built both refrigerated
and pressurized spheres and tanks or a combination of both. (Cuitts, Tr. at 2495-96; CX 396; CX 397).

Response to RFOF 4.21

Respondents’ finding is based on the saf-serving and uncorroborated testimony of Mr.
Scorsone. As described in CCRFF 4.4 and CCFF 76, pressure spheres are not an economic
subdtitute for LPG Tanks. Large volumes of LPG can only be economicaly stored in LPG Tanks.
(JX 10 at 46-48, 75, 77-78 (Crider, Dep.)). Moreover, certain petroleum gases must be stored in a
LPG Tank because they must be refrigerated. (JX 27 at 38-39 (N. Kéelley, Dep.) (need to store
butadeine under refrigeration to prevent it from polymerizing)).

4.22 LPG customers have expressed satisfaction to AT& V with the work that AT&V has performed, and AT&V
intends to pursue LPG projectsin the future. (Cuitts, Tr. 2455-56; N. Kelley, Tr. 7130-31).

Response to RFOF 4.22

Respondents' finding is mideading. The evidence shows that, inthe U.S,, AT&V has only sold
one, very smdl LPG Tank (35,000 barrels) to Mr. Kelley of ITC.

Moreover, the evidence of AT& V'’ s questionable performance on LIN/LOX projects suggests
that AT&V has areputation for poor safety and quality. CCFF 452-54; 464-40; CCFF 473-480 (Air
Liquide has problemswith AT&V on its project); CX 41 a 7336, in camera (customer thinks that
company that purchased cryogenic tank from AT&V is“insang’)); CX 606 at PDM-CH 002617; CX
263 at CBI-HOU-004606; JX 28 at 43-46 (V. Kdly, Dep.); V. Kdly, Tr. 5269, 5273-74; RX 290 at
CBI 04 6596-NEW; Kistenmacher, Tr. 861-62; [

], incamerg; [ ], incamera). Mr.
[ ] acknowledgesthat AT&V has reputational and marketing disadvantages relaive to CB&|
and PDM. CCFF 454; ([ ], in camera).

4.25 The ITC facility contains the following: seven similar semi-refrigerated spheres (three 35,000 barrel spheres
and four 25,000 barrel spheres) and one 50,000 barrel low-pressure tank for butadiene, two full pressure
spheres for isobutane, and three fully refrigerated propylene tanks. All of these structures were built by
CB&I, with the exception of the 50,000 barrel low-pressure tank for butadiene that was built by PDM. (N.
Kelley, Tr. 7088, 7097, 7099-7100, 7101, 7102).

Response to RFOF 4.25

Respondents' finding is inaccurate because it describes the 50,000 barrel tank for butadiene as
alow-pressuretank. Mr. Kelley testified that thistank is“fully refrigerated.” (N. Kelley, Tr. 7101-
02).

Respondents' finding is mideading because it implies that PDM is not amgor supplier for LPG

Tanks. Mr. Kdley tedtified that PDM and CB& | have the * best reputations’ for supplying cryogenic
tanks. (N. Kdley, Tr. 7143-44). ITC primarily uses CB&I| and PDM for its refrigerated tanks
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because, as Mr. Kdley tedtified, ITC does not want to be “aguineapig”’ or procure these tanks from a
supplier with no previous experience. (N. Kelley, Tr. 7104-05, 7141).

4.26 In the past 4-5 years, I TC has purchased one L PG tank (2000) at its facility in Deer Park, Texas. ThisLPG
tank contains butene-1, which is similar to butane or isobutane. Currently, the tank is being stored at 20
degrees. (N. Kelley, Tr. 7081-82).

Response to RFOF 4.26

The LPG purchased by ITC for butene-1 storageis very small. It only stores 35,000 barrels of
butene. (N. Kelley, Tr. 7120). Itis*“designed for minus 20 degrees [Fahrenhet]” and cannot store
chemicals at temperatures lower than negative 20 degrees. (JX 27 at 37 (N. Kdley, Dep.)).

4.29 ITC always subcontracts all the work themselves. ITC does not bid projects turnkey. ITC providesa
foundation, then a contractor builds the tank, I TC tests the tanks, and finally completes all the piping
themselves. (N. Kelley, Tr. 7086-87).

Response to RFOF 4.29

Respondents proposed finding is mideading because it impliesthat ITC is a sophisticated
buyer. 1TC has very little experience as a purchaser of LPG Tanks. ITC has purchased 178 field-
erected storage tanks from avariety of loca suppliers. Of these about 166 are ambient temperature
tanks, i.e. APl 650 tanks. (N. Kdley, Tr. 7091, 7093). The only LPG Tank ITC purchased was
relatively smal; it only stores 35,000 barrels of butene. (N. Kelley, Tr. 7120).

Complaint counsdl agreesthat Mr. Kdley tetified that ITC saved money by not procuring
tanks on aturnkey basis. (N. Kdley, Tr. 7087).

4.30 Serving as the general contractor is cheaper by eliminating subcontractors mark ups. (N. Kelley, Tr. 7087).
By executing a project turnkey itself, LPG customers save 10-15 percent of the total cost of the project. (N.
Kelley, Tr. 7116-17).

Response to RFOF 4.30

Respondents' finding is confusing. Mr. Kelley testified that by hiring the contractors working on
its projects directly, rather than through aturnkey contractor, I TC saves the mark-up added by aturn-
key contractor on al the project’ s subcontracts. (N. Kelley, Tr. 7087).

Mr. Kelley does not know which contractors can compete for LPG Tanks. Although Mr.
Keley named Wyatt Field Services as a LPG Tank supplier, Mr. Kelley acknowledged, upon further
questioning, that he did not know whether Wyatt Field Services had the cagpability to build LPG Tanks.
(IX 27 a 71, 72 (N. Keley, Dep.)). He aso acknowledged that he does not know whether other tank
suppliers such as Southwest Tank have ever built cryogenic tanks. (JX 27 at 88-89 (N. Kdley,
Dep.)). Mr. Kdley does not know how long AT&V has been in business or “dl their doings
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elsawhere” (N. Kdley, Tr. 7088, 7108).
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4.32 Without experience, complete confidence in the contractor can overcome any hurdle. 1TC has complete
confidencein AT&V and itsengineers. (N. Kelley, Tr. 7104-05). AT&V used experienced field crews and
welders, and ITC had complete confidence in AT&V's contact person. (N. Kelley, Tr. 7106-07).

Response to RFOF 4.32

In order to compete successfully, atank company needs to have experience. When it comesto
buying these more specialty tanks, pressure spheres, and refrigerated tanks, “1 would want [the
supplier] to have built one before” and “1 don’t want to be aguineapig.” (JX 27 a 58 (N. Kdley,
Dep.); N. Kelley, Tr. 7104-05, 7144; see Warren, Tr. 2290-91; CX 415 at 2). He further testified
that he would not consider AT&V qudified to supply a cryogenic tank or one with atemperature of
minus 200 degrees Fahrenheit if it did not have past experience building these tanks. Mr. Kdley
admitted that he “would have to have the confidence that the company that was doing it knew what
they were doing and had the good quality assurance program. | mean, these are red particular tanks
we're talking about. They're not your everyday variety of tanks.” (N. Kelley, Tr. 7145-46).

Respondents' finding is mideading; Mr. Kelley cannot verify whether AT&V used experienced
fidd crews and cannot recal whether Mr. Bailey told him that AT& V'’ s crews, welders and engineers
had past experience on LPG projects. (N. Kdley, Tr. 7107). Respondents finding is aso mideading
because it impliesthat ITC awarded AT&V its LPG project without prior knowledge of AT&V. ITC
had an working relaionship with AT&V that has spanned over eight or 10 years and during that time,
AT&V hasbuilt APl 650 tanksfor ITC. (RFOF 4.36; JX 27 a 62 (N. Keley, Dep.)).

4.33 As part of the purchasing process, ITC bid the LPG tank project. 1TC sent out a specification containing
the scope of work, specifications, and boilerplate terms. 1TC utilizes a minimum of three bidders, and
depending on the scope of the project and classification of work, may send out 4-5 bid packages. The
contractors review the specification and send back bid proposals. ITC then evaluates these bids to
determine if they comply with the project specifications and whether the contractor is capable of completing
thejob asdesired. (N. Kelley, Tr. 7082-83).

Response to RFOF 4.33

Respondents proposed finding is mideading. ITC sendsits specifications to more than three
bidders “if theré'salot of good contractorsin that classfication of work that were sending out, we may
send out four or five bid packages.” (N. Kdley, Tr. 7082-83). If there are not enough good
contractorsin that area, then ITC will send its specification to fewer bidders. (1d.)

434 On the Deer Park LPG project, CB&I, AT&V and Matrix bid on the project. PDM was not abidder. These
companies were selected to bid on the project because they are “good reputable contractors that have the
capability of building the tank.” (N. Kelley, Tr. 7083-84).

Response to RFOF 4.34

Respondents proposed finding is mideading in that it suggests that PDM is not areputable
contractor cgpable of building an LPG Tank. Mr. Kdley testified that PDM and CB& | have the “best
reputations’ for supplying cryogenic tanks. (N. Keley, Tr. 7143-44). 1TC primarily uses CB&I and
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PDM for itsrefrigerated tanks because, as Mr. Kelley testified, ITC does not want to be “a guinea pig”
or procure these tanks from a supplier with no previous experience. (N. Kdley, Tr. 7104-05, 7141).

As dated in CCRFF 4.31, Mr. Kdley isnot familiar with Matrix’ s experience building LPG
Tanks. Mr. Kelley does not know how long AT&V has been in business or “dl their doings
elsawhere” (N. Kdley, Tr. 7088, 7108).

4.36 AT&V hasbuilt several tanks for ITC for about 8-10 years: some regular stainless steel tanks and some API
650 tanks. On those projects, AT&V performed well. These previously built tanks by AT&V for ITC are
similar to the LPG tank in 2000. (N. Kelley, Tr. 7085-86, 7107-08).

Response to RFOF 4.36

Respondents proposed finding mischaracterizes Mr. Kelley' stestimony. Mr. Kelley testified
that there are sgnificant differences between AP 650 and LPG Tanks, including differencesin “the
materid, what kind of materid you use and your welding specifications.” (N. Kdley, Tr. 7086).
Moreover, he testified that CB& 1 won multiple LPG Tanks awards from I TC becauseit had “a
superior insulation system.” (N. Kelley, Tr. 7139).

Respondents' proposed finding isdso inaccurate. There are substantia differences between
API 650 and LPG Tanks which are governed by a different standard, APl 620, Appendix R. (Cuits,
Tr. 2353-54 (dgnificant differences in sandards even among APl 620 tanks)). (See also CX 1473 at
CBI/ PDM H 4000422-427 (technical proposd for API 620, Appendix R LPG Tank); compare with
CX 258 a CBI-H001836-1859 (description of API 650 tanks); see Maw, Tr. 6584, 6585 (there are
“many more components’ in building an LPG Tank than a APl 650 or another type of APl 620 tank)).

As Respondents note, LPG Tanks are manufactured smilar to LNG tanks. RFOF 4.8. The
manufacture of an LPG Tank, therefore, is“highly specidized’; “you don't want some amateur putting it
together. The results can be catastrophic.” (Hdll, Tr. 1789, 1831). “It's an entire system of
components that must be done correctly,” because “there’ s tremendous safety considerations’ (Price,
Tr. 565). “Youdon't just weld them up any old way...” (Cutts, Tr. 2379). LPG Tanks storegasat a
much higher temperature (50 degrees below zero Fahrenheit) than LNG tanks (gpproximatey 260
degrees below zero Fahrenheit). (Warren, Tr. 2306; Kistenmacher, Tr. 879).

Respondents' proposed finding is dso mideading in that it impliesthat AT&V has been building
tanks for ITC throughout the last decade. According to AT& V'’ s bid history reports, ITC awarded
one project to AT&V between 1994 and 2001 the LPG project in Deer Park, Texas. (CX 396; CX
397). Prior to the Deer Park project, ITC's previous experience with AT&V occurred eight to 10
years ago, when AT&V had built stainless stedl tanks for ITC. (N. Kelley, Tr. 7112).

4.37 Despite CB&I’s constructing all but one existing structure at the Deer Park facility, ITC selected AT&V to
construct the new L PG tank becauseit felt confident that AT&V could do the job and AT& V'’ s price was
the best price. (N. Kelley, Tr. 7088).
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Response to RFOF 4.37

Respondents' proposed finding is mideading in itsimplication that the Sngle sde of asmdl LPG
Tank establishes AT&V as an effective competitor for LPG projects. (N. Kelley, Tr. 7120). AT&V is
much smaller than CB& I, with substantidly lower revenues and far fewer engineers. (CX 460 at 7235
X 23a Exh. 1([ 1), in camera; Simpson, Tr. 3293-3315; CX 1033 at 28).

Respondents' proposed finding misrepresents Mr. Kelley'srationale for selecting AT&V asits
LPG Tank supplier for the Deer Park facility. Mr. Kelley selected AT&V because he has a persond
relaionship with hismain AT&V contact, Ron Bailey. (N. Kdley, Tr. 7108-09), and because he has
had aworking relationship with AT&V for thelast 8-10 years. (N. Kdley, Tr. 7107-08). Mr.
Keley saleged “confidence’ in AT&V is not uniform throughout the LPG industry. (Warren, Tr. 2309
(Fluor has not considered anyone other than CB& | or PDM)).

4.38 ITC was satisfied with AT&V's price. AT&V completed construction of the field erected LPG tank in Deer
Park. AT&V properly designed the tank and completed it on time, according to the customer's plans, and
without any major defects or problems. (N. Kelley, Tr. 7088-89)

Response to RFOF 4.38

Respondents’ finding is mideading to the extent that it impliesthat AT& V' s price was
competitive. Since the acquigtion, AT&V haslost an LPG Tank project located in Trinidad to CB& 1.
(Cuitts, Tr. 2430-32). Thisindicatesthat AT&V may not have competitive pricing on larger LPG
Tanks.

Other than AT&V, the two bidders for ITC's butene-1 LPG Tank, was CB& | and Matrix.
RFOF 4.34; (N. Kdley, Tr. 7083-84; JX 37 at 18 (Newmeister, Dep.)). Matrix isahigh cost supplier
of LPG Tanks, sncethe sde of its Brown Sted divison in 2000, Matrix has logt its in-house fabrication
capabilities and has higher costs because it must subcontract fabrication work. (Newmeister, Tr.
1589-90; 2158-60). The evidence in the record suggests that AT& V' s pricing is not competitive.
Customers have found that any initid savings are often offset or exceeded by oversight costs and costs
related to change orders. (Kistenmacher, Tr. 931-32 (“the price was low in the beginning but they had
many change orders, that in the end the price was higher than of the conventiona vendors.”); [

], incamera) ([

1)

4.39 Inhiring AT&V, ITC looked at AT& V' s capabilities and resources to complete the project, reviewed its
price, and examined its ability to deliver the project ontime. (N. Kelley, Tr. 7111-12). AT&V had built

stainless steel tanks for ITC in the past and did an excellent job. (N. Kelley, Tr. 7112).
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Response to RFOF 4.39

Respondents proposed finding is mideading. ITC primarily based itsdecison to hire AT&V
on an ambient temperature, stainless stedl tank project that AT&V performed for ITC ten years ago.
(N. Keley, Tr. 7112-13). Mr. Kdley admitted that “he did not go through any review of [AT&V’q
financids or safety record” and that he was basicdly “relying on [hisg] previous experience with them
[AT&V] and the fact that [he] had historically looked at those records’ ten years ago. (JX 27 at 140-
41 (N. Keley, Dep.)).

ITC did not prequalify AT&V asasupplier of LPG Tanks. (N. Kelley, Tr. 7117). Rather,
Mr. Kelley hired AT&V based on hisreationship with AT&V and the knowledge that they had
constructed some ambient temperature stainless sted tanksfor ITC ten yearsago. (N. Kelley, Tr.
7117).

4.40 AT&V was able to meet theinitial construction schedule in terms of fabricating, purchasing, and
constructing thetank. (N. Kelley, Tr. 7111). ITC knew it wanted a safe field erected tank, built on time, by
people with experience, from a supplier able to pay its bills, on solid financial ground, and with a good
reputation. (N. Kelley, Tr. 7127-30). AT&V also has agood safety record and its insurance rating was
good. (N. Kelley, Tr. 7133). AT&V met and satisfied all of these requirements. (N. Kelley, Tr. 7127-30).

Response to RFOF 4.40

Respondents' propased finding is mideading in itsimplication that the Sngle sde of asmdl LPG
Tank establishes AT&V as an effective competitor for LPG projects. (N. Kelley, Tr. 7120). AT&V is
much smdler than CB&I , with subgtantidly lower revenues and far fewer engineers. (CX 460 a
7235; X 23 a Exh. 1 ([ 1), in camera; Simpson, Tr. 3293-3315; CX 1033 at 28).

Mr. Kelley did not formally qualify AT&V asaL PG Tank supplier for the Deer Park project;
he relied on a past qualification process that only reviewed AT& V'’ s capability for supplying ambient
temperature APl 650 tanks. (N. Kdley, Tr. 7117). Mr. Kelley admitted that he did not review
AT& V'’ sfinancids or safety record when consdering AT& V' s bid for the LPG Tank in 2000. (JX 27
at 140-41 (N. Kelley, Dep.)). Thereis no evidence in the record that Mr. Kelley either requested or
cdled referencesfrom AT& V to verify that it had the capability to supply LPG Tanks.

Thereis no evidence in the record that Mr. Kelley either requested or caled any references
from AT&V to verify that it had the capability to supply LPG Tanks. Evidence in the record shows
that AT&V has had financid difficulties and performance problems on specidty tank projects. CCFF
452-53; 455, 467, 473.

Respondents' finding misrepresents Mr. Kelley’ swillingness to purchase LPG Tanks from an
inexperienced supplier. When it comes to buying these more specidty tanks, pressure spheres, and
refrigerated tanks, “I would want [the supplier] to have built one before” and “1 don’t want to be a
guineapig.” (IX 27 a 58 (N. Kelley, Dep.); N. Kelley, Tr. 7104-05, 7144; see Warren, Tr. 2290
91; CX 415 at 2).
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4.42 AT&YV has an excellent reputation and ITC is satisfied with AT& V' s performance. (N. Kelley, Tr. 7130-31).

Response to RFOF 4.42

Respondents' finding ismideading. Mr. Kelley tedtified that he has limited knowledge of
AT&V outsde his own dedlings with this supplier; he does not know how long AT&V hasbeenin
business or “dl their doings esewhere” (N. Keley, Tr. 7088, 7108). Mr. Kelley has not investigated
AT&V’squdifications for over ten years. (JX 27 a 140-41 (N. Kdlley, Dep.)).

The evidence in the record describes AT&V as having a“poor track record.” (Kistenmacher,

Tr. 862). AT&V hasareputation for having performance problems, based on itswork with other
customers on low temperature and cryogenic tanks. CCFF 467-469 (Linde BOC will not purchase
tanks from AT&V because of issues relating to the tank design and the change orders); CCFF 473-
480, in camera ([ 1); CX
41 at 7336, in camera ([

1)); CCFF 452-54; 464-40; CX 606 at PDM-CH 002617; CX 263 at CBI-
HOU-004606; JX 28 at 43-46 (V. Kelly Dep.); (V. Kdly, Tr. 5269, 5273-74); RX 290 at CBI 04
6596-NEW; [ ], incamera; |

], in camera).

4.43 Matrix is capable of building LPG tanks, and intends to pursue LPG opportunitiesin the future.
(Newmeister, Tr. 2180-82).

Response to RFOF 4.43

Respondents' finding ismideading. Mr. Newme ster testified that Matrix has never bid on a
LPG Tank (Newmeister, Tr. 2180-82) or built aLPG Tank (JX 37 at 18 (Newmeister Dep.)). Mr.
Newme ger’' s testimony, as relied upon by Respondents, relates to pressure spheres, which are not in
the relevant market. When asked whether Matrix had bid on arefrigerated LPG Tank, Mr.
Newmeister answered “no.” (Newmeister, Tr. 2181).

Moreover, Mr. Newmeister testified that entry into the LPG market would be smilar to entry
into the LNG market with * pretty much the same barriers and the same learning curves and expenses.”
(Newmeigter, Tr. 1609; see JX 37 at 110-111 (Newmeister, Dep.) (describing resources Matrix needs
to enter LNG market); see also CCFF 307-91 (findings on entry barriers)).

Although Mr. Kelley clams Maitrix is a capable supplier, ITC has never awvarded a LPG Tank
project to Matrix. (N. Kelley, Tr. 7085).

4.44 Matrix has bid API 650 tanksfor ITC. (N. Kelley, Tr. 7085). Matrix is“alarge contractor, and quite
capable” (N. Kelley, Tr. 7085).
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Response to RFOF 4.44

Respondent’ s finding is incomplete, unfounded and mideading. Respondents imply that Matrix
is cgpable of supplying LPG Tanks. Mr. Kdley's testimony indicates that he is not well informed about
Matrix’ s capabilities. When asked whether Matrix had supplied afield-erected LPG Tank prior to
ITC s Deer Park fecility project, Mr. Kelley responded, “I don’'t know. They may have bid on the
propylenetanks.” (N. Kdley, Tr. 7085).

Mogt of the bidsthat ITC receives from Matrix are for APl 650 tanks, which isthe bulk of
what ITC buys (N. Kelley, Tr. 7085). An APl 650 tank is not the same as an LPG Tank and not in
any of the relevant markets in this proceeding. CCFF 50-51, 76; RFOF 4.1.

Although Mr. Kelley dlaims to have received a bid from Matrix for its butene-1 LPG Tank, Mr.
Newmeister of Matrix testified that Matrix has never bid on refrigerated LPG Tanks. RFOF 4.34;
(Newmeister, Tr. 2180-82).

Although Mr. Kdley clams Matrix is capable, ITC has never avarded atank project to
Matrix. (N. Keley, Tr. 7085). Infact, Mr. Kelley testified that ITC would not purchase LPG Tanks
from Matrix unless Matrix could demongtrate thet it had built LPG Tanksin the past. (IX 27 at 95 (N.
Keley, Dep.) (“Q. And smilarly, you would want to see that they [Matrix] had built these cryogenic
tanks prior to hiring them to build one for you?/ A. Correct.”)).

See also CCRFF 4.46.

4.45 Matrix is gaining LPG customer confidence. (N. Kelley, Tr. 7090). According to ITC, Matrix runsa
professional shop and promptly responds to customer requests. Matrix is able to meet customer
requirements, as quickly as overnight, and performs good work. Matrix has performed repair work, replaced
some tank bottoms, floating roof repairs, and seal repairs. (N. Kelley, Tr. 7109).

Response to RFOF 4.45

Respondents' finding is unfounded and mideading. Mr. Kdley testified only about ITC's
confidence in Matrix as a supplier, not the confidence of other LPG customers. (N. Kelley, Tr. 7090).

Moreover, as described in CCRFF 4.43 and 4.46, Mr. Kélley is not well informed about
Matrix’s cagpabilities. 1TC has hired Matrix only to do tank repair work. (N. Keley, Tr. 7109).
Beyond its abilities to provide tank repair services, Mr. Kdley has no direct experience with Matrix as
asupplier of new LPG Tanks. Id.

Mr. Kdley's tesimony indicates that he is misinformed or unaware of the qudifications and
experience leve of Matrix. (N. Kdley, Tr. 7085, 7091). He tedtified that he believesthat Matrix has
past experience supplying LPG Tanks (JX 27 at 142 (N. Keley, Dep.)), dthough the evidence in the
record indicates that Matrix has no past experience building LPG Tanks. (JX 37 a 18 (Newme g,
Dep.) (Matrix has not supplied an LPG Tank)).
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4.46 Since the Deer Park LPG project in 2000, Matrix has completed several tank repairsfor ITC. Matrix is quite
capable of building thetank. (N. Kelley, Tr. 7090).

Response to RFOF 4.46

Respondents proposed finding is mideading because it implies that Matrix can be a competitive
supplier of LPG Tanks based on its experience repairing tanks. Matrix had no past experience building
LPG Tanks at the time Mr. Kelley sought bids for ITC' s LPG project. (JX 37 a 18 (Newmeidter,
Dep.)) (Matrix has not supplied an LPG Tank). Moreover, a his depostion in this matter, Mr.
Newmeigter tetified that Matrix has not bid on any LPG Tanks. (Newmeister, Tr.2180-82).

Most of the bidsthat ITC receives from Matrix are for repairs of API 650 tanks, which isthe
bulk of what ITC buys (N. Kelley, Tr. 7085). An APl 650 tank is not the same as an LPG Tank and
not in any of the relevant markets in this proceeding. CCFF 50-51, 76; RFOF 4.1. AnLPG Tank is
“particular type of tank” that is“not your everyday type of tank.” (N. Kdley, Tr. 7145, 7146).

Mr. Kelley does not know whether Matrix is capable of building a LPG Tank. In the testimony
cited by Respondents for this finding, Mr. Kelley has responded to a question as to whether Matrix had
supplied afidd-erected LPG Tank prior to winning the contract for ITC' s butene-1 LPG Tank. Mr.
Keley responded, “I don’'t know. They may have bid on the propylene tanks. “ (N. Kdley, Tr.
7085).

Even if Matrix were to bid on LPG Tanksin the future, the evidence in the record suggests that
Matrix’s prices would not be competitive. Since the sale of its Brown Stedl divison in 2000, Matrix
has logt its in-house fabrication capabilities and Matrix believesits cogs for low temperature and
cryogenic tanks have increased because it must subcontract fabrication work. (Newmeister, Tr. 1589-
90, 2158-60).

4.47 Chattanooga Boiler & Tank (CB&T) has the capability to construct field erected LPG tanks. (Stetzler, Tr.
6355). CB&T isfamiliar with how to construct LPG tanks. (Stetzler, Tr. 6354-55). CB&T builds similar AP
650 storage tanks, APl 620 storage tanks, and ASME pressure vessels. These tanks are both shop and field
erected. (Stetzler, Tr. 6356-59, 6308-09; RX 181 at 1-10).

Response to RFOF 4.47

Respondents' proposed finding is mideading to the extent that it impliesthat CB& T isfamiliar
with congtructing LPG Tanks. Mr. Stetzler was baffled about the definition of LPG Tanks. (Stetzler,
Tr. 6400-01). He did not know what LPG Tanks contained. (Stetzler, Tr. 6387-88, 6399-6402)
(“Maybe I’'m confused . . . I'm not familiar with what that is.. . . | don’'t know. Maybel don't know.”).
Consequently, in response to the FTC' s Civil Investigative Demand, Mr. Stetzler mistakenly reported
sales of pressurized shop-built tanks as LPG Tanks. (JX 35 at 59-62 (Stetzler, Dep.)). Midway
through his deposition, Mr. Stetzler tetified that he was confused about the questioning regarding LPG
Tanks and thought the questions related to “low pressure gas’ tanks rather than “liquid petroleum gas’
tanks. (JX 35 at 78-79 (Stetzler, Dep.)).
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In X 2, Respondents and Complaint counsel stipulated that CB& T has never built any LPG
Tanks, as defined in this proceeding.

Chattanooga s dleged “familiarity” with LPG Tanks does not provide it with the ability to enter
the LPG market and replace PDM. The average LPG project is vaued a severa million, CCFF 172,
while the vaue of CB& T’ stypica contract isin the “few hundred thousand” dollar range.  (Stetzler,
Tr. 6364). Mr. Newmeister of Matrix testified that entry into the LPG market would be smilar to entry
into the LNG market with “ pretty much the same barriers and the same learning curves and expenses.”
(Newmeister, Tr. 1609). (See JX 37 a 110-111 (Newmeister, Dep.) (describing resources Matrix
needs to enter LNG market)); see also CCFF 307-91 (findings on entry barriers).

4.48 CB&T hasall the necessary equipment to design and construct afield erected L PG tank, such as burning,
welding, and forming equipment as well as cranes, experienced labor crews and engineers, and equipment in
thefield. (Stetzler, Tr. 6355-56). Constructing afield-erected LPG tank is essentialy the same process as
LNG and LIN/LOX tanks. (Stetzler, Tr. 6354-55).

Response to RFOF 4.48

Respondents finding is mideading to the extent that it impliesthat CB&T isfamiliar with
congructing LPG Tanks. Mr. Stetzler’ s uncorroborated testimony relating to LPG Tanksis unrdiagble.
Mr. Stetzler was baffled about the definition of LPG Tanks. (Stetzler, Tr. 6400-01). Hedid not know
what LPG Tanks contained. (Stetzler, Tr. 6387-88, 6399-6402) (“Maybe I’'m confused . . . I’'m not
familiar withwhat that is. . . | don't know. Maybe | don’'t know.”). Consequently, in response to the
FTC s Civil Investigative Demand, Mr. Stetzler mistakenly reported saes of pressurized shop-built
tanks as LPG Tanks. (JX 35 at 59-62 (Stetzler, Dep.)).

Moreover, Respondents finding that “congructing afield-erected LPG Tank is essentidly the
same process as LNG and LIN/LOX tanks’ relies on testimony from Mr. Stetzler that provides avery
generalized, basic description of the tank building process for a non-engineer audience. In response to
the request to “discuss how [LPG Tanks are built],” Mr. Stetzler testified that “A. Well, it'sbasicdly
the same | told you with the LNG. Y ou have to design the -- the customer sends you a specification;
you go through the API 620 code; you design it; you purchase the materids, which is plate materias
primarily; you cut the plate materids; you rall it; you form it; you weld nozzles, ship it to the fidd; and
you put the bottom up and erect the shell with cranes, and just the same way you do any other tank.”
(Stetzler, Tr. 6354).

4.49 CB&T isinterested and continues to pursue future LPG tank projects. (Stetzler, Tr. 6365).

Response to RFOF 4.49

Respondent’ s finding is based on unrdiable testimony from Mr. Stetzler, and ismideading to
the extent that it impliesthat CB& T is familiar with congructing LPG Tanks. Mr. Stetzler was baffled
about the definition of LPG Tanks. (Stetzler, Tr. 6400-01). Hedid not know what LPG Tanks
contained. (Stetzler, Tr. 6387-88, 6399-6402) (“Maybe I'm confused . . . I’'m not familiar with what

340



that is. . .1 don't know. Maybel don't know.”). Consequently, in
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response to the FTC's Civil Investigative Demand, Mr. Stetzler mistakenly reported sales of
pressurized shop-built tanks as LPG Tanks. (JX 35 at 59-62 (Stetzler, Dep.)).

Respondents finding isinaccurate. Mr. Stetzler’ s tesimony that CB& T continues to pursue
LPG Tank projects relates to pressure tanks that are not in the relevant product market. The cited
testimony was dicited immediatdly after Mr. Stetzler referred to atank supplied to Fdlix Equitiesas an
LPG Tank. (Stetzler, Tr. 6364-65). Mr. Stetzler described this tank as ambient temperature pressure
tank. (Stetzler, Tr. 6361-62).

Moreover, the fact that there is no evidence in the record to corroborate the testimony from
Mr. Stetzler that CB& T has bid on or won any LPG Tank project confirmsthat Mr. Stetzler's
testimony relates to ambient temperature pressure tanks rather than LPG Tanks as defined in this
proceeding. See CCFF 172.

4,50 If acompany has the capability to build a standard APl 650 or a standard APl 620 tank, they would also
have the capability to build afield erected L PG tank: the same skills are used to build an APl 650 asan API
620 tank. All you haveto do isread the code, find out the differences, use the right metal and welding rods,
the right welding procedures, and anybody can build either tank. (N. Kelley, Tr. 7103, 7086).

Response to RFOF 4.50

Respondents’ finding is unfounded. Mr. Kelley has never worked for atank supplier or
designed and constructed an LNG or LPG Tank. (N. Kdley, Tr. 7078-79). ITC isnot asupplier of
LPG Tanks. (N. Kdley, Tr. 7076-77).

Respondents' finding is mideading because it implies that any builder of APl 620 or APl 650
tanks can build an LPG Tank using the same resources. As stated in CCRFF 4.4, LPG Tanksarea
subset of API 620 tanks. The API 620 standard covers al flatbottom tanks, which includes water
tanks and other indudtrid tanks. The refrigerated tanks contained in the LPG Tank product market are
covered by Appendix R of API 620. APl 620 Appendix R is not used for tanks that liquefy gases
using pressure, which are not contained in the relevant product market. CCFF 76; RFOF 4.1.

API 650 tanks are not included in the LPG Tank product market. APl 650 governs ambient
low pressure temperature tanks used to store ail; it does not govern the relevant product market, i.e.
refrigerated LPG tanks. (N. Kdley, Tr. 7103 (emphasis supplied).

The witness that Respondents rely upon for its proposed finding, Mr. Kelley, testified that the
welding techniques required for LPG Tanks are unique. (JX 27 a 59 (N. Kelley, Dep.)). Depending
on the temperature, the materids are dso unique. 1d. Both Mr. Glenn and Mr. Newmeister of Matrix
describe LPG Tanks as very specidized and smilar to LNG tanks. (Newmeigter, Tr. 1609-10; Glenn,
Tr. 4073); RFOF 4.8.

Respondents' witness, Mr. Kdley of ITC, made clear in his testimony that, “When it comes to
buying these more speciaty tanks, pressure spheres, spheres and refrigerated tanks,” Mr. Kelley
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testified that, “I would want [the supplier] to have built one before” and “1 don't
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want to beaguineapig.” (JIX 27 a 58 (N. Kelley, Dep.); N. Kdley, Tr. 7104-05; see Warren, Tr.
2290-91; CX 415 at 2); CCFF 339-341.

“Any time you use a new contractor, somebody you' re not familiar with and haven't used
before, there’ sarisk of that contractor not performing like he should or not paying the bills” (JIX 27 at
69 (N. Kelley, Dep.)). Without experience, anew LPG tank supplier would be likely to operate at a
higher cost level than an experienced supplier (like CB&I) while the new tank supplier learned from its
mistakes. (Newmeister, Tr. 1605-06).

451 Numerous other capable tank manufacturers exist: Matrix, Southwest Tank, and Pasadena Tank have also

built tanks for ITC (N. Kelley, Tr. 7103-05, 7137); Bay Limited, Pat Tank, Wyatt Field Services, and several

others that have been around along time (N. Kelley, Tr. 7104); and Puget Sound Fabricators, Advanc
ed Tank
and
some 40-
50
compani
esthat
work
locally
are
capable
of
building
LPG
tanks.
(Stetzler,
Tr.
6367).

Response to RFOF 4.51

Respondents finding is mideading. Many of the tank suppliersin Respondents finding were
identified by Mr. Kelley of ITC as suppliers of API 650, ambient temperature tanks, not LPG Tanks.
API 650 tanks are not in the relevant product market. See CCFF 76, RFOF 4.1.

Mr. Stetzler’ stestimony relating to LPG Tanksisunrdigble. Mr. Stetzler was baffled about the
definition of LPG Tanks. (Stetzler, Tr. 6400-01). He did not know what LPG Tanks contained.
(Stetzler, Tr. 6387-88, 6399-6402) (“Maybe I'm confused . . . I’'m not familiar with what that is. . . |
don’t know. Maybel don’'t know.”). Consequently, in responseto the FTC's Civil Investigative
Demand, Mr. Stetzler mistakenly reported sales of pressurized shop-built tanks as LPG Tanks. (JX 35
at 59-62 (Stetzler, Dep.)).

As described in CCRFF 4.43, Matrix has never bid on arefrigerated LPG Tank.
(Newmeigter, Tr. 2180-82). The preponderance of the evidence in the record indicates that Matrix
had no past experience building LPG Tanks. (JX 37 at 18 (Newmeister Dep.)) (Matrix has not
supplied an LPG Tank). Asdescribed in CCRFF 4.44-46, the evidence suggests that Matrix’s prices
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are not competitive for speciaty tanks. CCRFF 4.44, 4.46.

There is no evidence that Southwest Tank has built or bid on an LPG Tank. See CCFF 172.
Mr. Kelley does not remember ever receiving a bid from Southwest Tank for an LPG Tank (N. Kdley,
7105-06, 7133). Mr. Kelley admitted that he has * not done any investigation with the folks over at
Southwest Tank to determine whether or not they are able to build APl 620 tanks.” (N. Kéelley, Tr.
7134).

Wyatt Field Services has not won an LPG Tank contract. (Harris, Tr. 7286); see also CCFF
172. Wyatt Field Services has built only API 650 tanks for ITC, which are not in the LPG Tank
market. (N. Kdley, Tr. 6103-04). According to Mr. Kdley, Wyatt Field Services “do[es|n’'t pursue
my business,” and have not pursued ITC' sbusinessfor “many years” (IJX 27 a 71 (N. Kelley,
Dep.)). Even though Mr. Kelley is*sure they can build LPG tanks,” Mr. Kelley would till want to see
that Wyatt Field Services “have dready built an LPG plant for someone elsg’ before he used them as
an LPG supplier. (Id. a 72).
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Pasadena Tank has built APl 650 tanksfor ITC. (N. Kdley, Tr. 7103). Thereisno
evidence in the record that Pasadena Tank has built LPG Tanks. Id.; see also CCFF 172.

Bay Limited and Pat Tank aso have built only API 650 tanks for ITC, which are outside
the relevant market. (N. Kelley, Tr. 7103-04). There isno evidence that Bay Limited and Pat
Tank have built LPG Tanks. Id. Seealso CCFF 172.

Respondents course-of-business documents do not note these companies or the aleged
“40 or 50" unnamed companies as competitors. Rather, Respondents business documents refer else”’
before he used them as an LPG supplier. (Id. at 72).

Pasadena Tank has built APl 650 tanksfor ITC. (N. Kdley, Tr. 7103). Thereisno
evidence in the record that Pasadena Tank has built LPG Tanks. Id.; see also CCFF 172.

Bay Limited and Pat Tank aso have built only API 650 tanks for ITC, which are outsde
the relevant market. (N. Kelley, Tr. 7103-04). Thereisno evidence that Bay Limited and Pat
Tank have built LPG Tanks. Id. Seealso CCFF 172.

Respondents course-of-business documents do not note these companies or the aleged
“40 or 50" unnamed companies as competitors. Rather, Respondents business documents refer
to each other asthe “maor” competitor in the LPG market. (CX 116 at PDM-HOU-019181; CX 94
at PDM-HOUO017580; see CX 216 at CBI-PL-0033886).

4.52 L PG tanks are built around the world by companies other than CB&I, AT&V and Matrix. (N. Kelley, Tr.
7091; Harris, Tr. 7288-89, 7293-95).

Response to RFOF 4.52

Respondents proposed finding lacks foundation. Mr. Kdley testified that he only dedls
with loca U.S. tank contractors. Moreover, he could not name any offshore or foreign firms that
build LPG Tanks. (N. Kdley, Tr. 7091). Dr. Harris testimony is unreliable because it is smply
based on reviewing Internet Sites. (Harris, Tr. 7293-95).

453 Foreign tank suppliers currently advertise in U.S. trade journals. (N. Kelley, Tr. 7126).

Response to RFOF 4.53

Respondents' proposed finding mischaracterizes Mr. Keley’ stestimony. Mr. Kdley
agreed he had never seen an * off-shore tank supplier or pressure sphere supplier advertisein any
journds” (IX 27 a 118 (N. Kelley, Dep.)). Moreover, Mr. Kelley testified that he has never
sought abid from aforeign tank supplier because he “[d]idn't know who to go to, | guess. Went
to thelocd boys.” (IX 27 at 118 (N. Kelley, Dep.)).

Respondents proposed finding ismideading. The fact that other companies build LPG
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Tanks overseas does not imply that these other companies can compete on an equa footing with

either CB&I or the pre-acquisition PDM. In fact, Respondents economic expert Dr. Harris conceded
that he had no evidence that any foreign firms have chosen to produce LPG Tanksin

theU.S. (Harris, Tr. 7778-79).

Mr. Kelley testified that he has never considered an off-shore supplier for the tanks he
purchases. (JX 27 at 118-19 (N. Kelley, Dep.)). Moreover, his experience buying capital
equipment is that he gets better pricing from buying equipment localy in the U.S. rather than
from another country. (IX 27 a 74-75 (N. Kelley, Dep.)).

Foreign tank suppliers do not participate in the U.S. LPG market and are not entering that
market. Thereisno evidence that foreign tank suppliers have bid on U.S. LPG projects. (IX 27
at 114 (N. Kdley, Dep.) (ITC has never had an offshore supplier bid on its tank projects)). Nor
is there evidence that foreign tank suppliers have won any U.S. LPG projects. (JX 27 a 113-14
(N. Kélley, Dep.) (ITC has never awarded atank project to an offshore supplier)); CCFF 172.

[ ] testified & trid and in his affidavit that “[ ]
could not successfully compete againgt CB& | for single-containment LNG
or LPG tank projects’ inthe U.S. ([ ], in camera; RX 738).

TKK has never built an LPG tank in the United States. (Cutts, Tr. 2351). Moreover, TKK is
not interested in bidding on LPG Tank projectsin the United States. (Cuitts, Tr. 2431).

454 Domestic LPG customers would consider foreign suppliers of LPG tanks. In fact, some domestic LPG
customers are foreign owned, such as ITC's Japanese ownership. (N. Kelley, Tr. 7111).

Response to RFOF 4.54

Respondents proposed finding is speculative and is mideading with respect to Mr.
Keley' stestimony.

Mr. Kelley has never considered an offshore firm to supply tanksto ITC. (IX 27 at 118-19
(N. Kdley, Dep.)). Mr. Kdley further testified that he does not know whether he would
consder aforeign supplier, and that it would depend on their background, among other things.
(N. Kelley, Tr. 7111). See CCRFF 4.53.

Respondents' finding cites no evidence that any customers other than Mr. Kelley would
consider foreign suppliers of LPG tanks.

Moreover, Mr. Kelley preferslocal suppliers. (JX 27 at 90-91 (N. Kdlley, Dep.); N.
Keley, Tr. 7091. Hetestified that “it would be hard for aforeign supplier” with no loca
presence “to get business to start out with. 1t would be hard. ... [1]f they don't have anything in
the states for you to go look at, why, I’m not going to go to France to look at their suff.” (IX 27
at 73-74 (N. Kelley, Dep.)).
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Mr. Kelley is skepticd that an offshore tank supplier would offer competitive pricing.
His experience buying capita equipment for ITC isthat he gets better pricing from buying
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equipment locdly in the U.S. rather than from another country. (IX 27 a 74-75 (N. Kelley,
Dep.)).

C. THE U.S.LPG MARKET HASNOT SEEN ENTRY BY INDEPENDENT
FIRMS

4,55 LPG customers are satisfied with current price levelsin the LPG market, and do not believe pricesfor LPG
tanks will increase as aresult of the Acquisition. (N. Kelley, Tr. 7090-7091; Stetzler, Tr. 6367).

Response to RFOF 4.55

Respondents proposed finding is misguided and is uncorroborated by the record. Mr.
Stetzler, whom Respondents cite as the basis for its proposed finding, is not an LPG custome,
but asupplier of fidld-erected tanks. (Stetzler, Tr. 6308). Mr. Stetzler is not familiar with LPG
Tanks. At hisdeposition, Mr. Stetzler was unsure what LPG Tanks were and what they
contained. (Stetzler, Tr. 6387-88, 6399-402 (“Maybe I'm confused . . . I’'m not familiar with
what that is. . . | don't know. Maybe| don't know.”)).

Mr. Stetzler’ s opinion that LPG Tank prices will not increase is unfounded and at best,
peculative. Mr. Stetzler assumes that customers will procure LPG Tanks from companies such
as PSF, Advanced Tank, Matrix and his own company even though these companies have no
experience supplying LPG Tanks. (Stetzler, Tr. 6367). Contrary to Mr. Stetzler’ s speculationsis
factud testimony from Mr. Kelley of ITC and Ms. Warren of Fuor, aswell as other evidence,
which indicates that customers only want to hire an experienced LPG Tank supplier. (IX 27 a
58 (N. Kelley, Dep.); N. Kelley, Tr. 7104-05; see Warren, Tr. 2288, 2290-92; CX 415 at 2); see
also CCFF 339-340 (LPG Tank customers require past experience).

The other person who Respondents proposed finding relies upon, Mr. Kelley, is
misinformed about the qudifications and experience level of Matrix and AT&V which arethe
companies he believes compete with CB&1 in the LPG market. (N. Kdley, Tr. 7091). He
believesthat Matrix and AT&V have past experience supplying LPG Tanks (IX 27 a 142 (N.
Keley, Dep.)) even though the preponderance of the evidence in the record indicates that Matrix
has no past experience building LPG Tanksand AT& V' s past experienceislimitedto ITC's
butene-1 LPG Tank. (JX 37 a 18 (Newmeister, Dep.) (Matrix has not supplied an LPG Tank));
CCFF 172 (no evidence that AT&V built any LPG Tanks before it supplied ITC with its butene-1
LPG Tank).

Although Mr. Kelley testified that there are other contractors who supply LPG Tanks
around the world, he couldn’t name them. (N. Kdlley, Tr. 7091). He conceded that the only
suppliers he knew of that he believed had experience supplying LPG Tanks were CB& I, Matrix
and AT&V (N. Kédlley, Tr. 7137). Mr. Kelley aso conceded that prior to his procurement of
ITC sbutene-1 LPG Tank, he did not undertake an investigation to determine which tank
companies supplied LPG Tanks. (N. Kdlley, Tr. 7133-34).
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Mr. Newmei ster testified that the acquisition islikely to lead to increased prices for LPG
Tanks because “when acustomer knows in the tank business that they have limited competition, they
rasether price. They adjust to the market conditions to increase the maximum
profitability.” (Newmeigter, Tr. 2203).

456 ITC believes that there is enough competition for field erected LPG tanksin the U.S. such that ITC will be
able to procure those tanks at a reasonable price because AT&V beat the socks off of CB&1 and can
definitely do it cheaper. (N. Kelley, Tr. 7092, 7137).

Response to RFOF 4.56

Mr. Kdley lacks foundation for his testimony relating to competitive effects from the
acquisition because he has no knowledge of the prices in the LPG market post-acquisition. (N.
Kdley, Tr. 7081); RFOF 4.26. Mr. Kdley has never investigated the L PG market to determine
what companies participate in that market and have experience. (N. Kdley, Tr. 7133-34)
(agreeing that he “didn’t engage in any search for other bidders [besdes CB& I, Matrix and
AT&V]"); id. (agreeing that he has not done any investigation with the folks over a Southwest
Tank to determine whether or not they are able to build API 620 tanks)).

Mr. Kdley is misinformed about the qudifications and experience level of Matrix and
AT&V which are the companies he believes compete with CB& | in the LPG market. (N. Kelley,
Tr. 7091). He believesthat Matrix and AT&V have past experience supplying LPG Tanks (IX
27 a 142 (N. Kdley, Dep.)), even though the preponderance of the evidence in the record
indicates that Matrix has no past experience building LPG Tanksand AT& V' s past experienceis
limited to ITC sbutene-1 LPG Tank. (JX 37 a 18 (Newmeister, Dep.) (Matrix has not supplied
an LPG Tank)); CCFF 172 (no evidence that AT&V built any LPG Tanks beforeit supplied ITC
with its butene-1 LPG Tank).

Mr. Kdley is unfamiliar with the level of competition for LPG Tanksin the United
States. Mr. Kdley could not name any suppliers, other than CB&I, Matrix and AT&V that he
knew of that he believed had experience supplying LPG Tanks. (N. Kdley, Tr. 7091, 7137). In
preparation for bidding the Deer Park facility, Mr. Keley did not undertake an investigation to
determine which tank companies supplied LPG Tanks. (N. Kelley, Tr. 7133-34).

The evidence in the record suggests that AT&V cannot “beat the socks off” CB&|
because AT&V isahigher-cost tank supplier. In 2002, AT&V lost an LPG Tank project located
in Trinidad to CB&I. (Cutts, Tr. 2430-32). In deding with AT&V in other markets, sustomers
have found that atry mitial cavinge are ofien offcet or exoeeded by oversight sosts and sosts
related to change orders. (Kistenmacher, Tr. 531-32 (“the prise was low i the begiming but
they had mawy change orders, that i the end the price was hgher than of the sonventional
vendors.™); [ ], in camera) (“We anticipated spending between [ ]
to[ ] in the due diligence and the development of AT&V asasupplier. . . . we've easly
spent the full [ ] differencein pricing [ ] now. ... [attheend
of this, | would expect that thisis going to cost us another [ ] beyond the
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[ ] dready sunk.”)).

4,58 Tank customers do not believe that the Acquisition has hindered their ability to obtain a competitive price
on any tanksin any way. (N. Kelley, Tr. 7135, 7137).

Response to RFOF 4.58

Respondents' finding ismideading. Mr. Kelley testimony relates only to ITC and not to
other LPG customers. (N. Kdley, Tr. 7135, 7137).

Mr. Kdley lacks foundation for his testimony relating to competitive effects from the
acquisition because he has no knowledge of the prices in the LPG market post-acquisition. (N.
Kdley, Tr. 7081); RFOF 4.26. Sincethe acquisition, Mr. Kelley has done no research to
determine what companies are present in the market. (N. Kelley, Tr. 7081). Moreover, Mr.
Kdley never investigated the LPG market prior to the acquisition to determine what companies
participate in that market and have experience. (N. Kdley, Tr. 7133-34) (agreeing that he
“didn’t engage in any search for other bidders [besides CB& I, Matrix and AT&V]”); id.
(agreeing that he has not done any investigation with the folks over at Southwest Tank to
determine whether or not they are able to build API 620 tanks).

Mr. Kelley' s basisfor hislack of concern over price increasesis unreliable. Matrix has
higher costs because it sold its in-house fabrication cgpabilities and it must now subcontract
fabrication work. (Newmeister, Tr. 1589-90; 2158-60). Matrix testified that CB& I’ s acquisition
of PDM will lead to higher pricesfor LPG Tanks. (Newmeigter, Tr. 2203).

Not only is Respondents' finding mideading, it aso ignores the subgtantid evidencein
the record that the acquisition has harmed competition in the LNG and LIN/LOX tank markets. See
generally CCFF 749-1107.

LNG tank customers believe that the Acquisition has hindered their ability to obtain a
competitive price on LNG tanks. Mr. Blaumueller testified that by eiminating one of the
qudified U.S. LNG tank suppliers, the acquisition negatively impacted customers — “What
makes a vendor bid alower priceis not dtruism but afear that if you do not bid that lower price,
you won't get the job, and on the other hand, if there is nobody ese to be quaified, then thereis
no longer that reason to bid the lower price” (Blaumudler, Tr. 323-324). Mr. Hall of Memphis
Light, Gas & Water expressed asimilar concern that his company lost the ability to competitive
bids for an LNG tank. Hetestified that MLGW doesn't * see anyone out there with experience
that could come into the market and compete with CB&1/PDM.” (Hall, Tr. 1830).

Likewise, Mr. Hilgar of Air Products believes the acquisition will lead to price increases

for field-erected cryogenic tanks * because one of the low-cost, preferred bidders will be removed
from the market.” (IX 25 at Exh. 1 1114 (Hilgar, Dep.)). See also CCFF 717. Other LIN/LOX
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customers believe that the Acquisition has hindered their ability to obtain a competitive price on
LIN/LOX tanks. Mr. Cleve Fontenot of Air Liquide is concerned that the acquisition will lead to
increased pricesfor LIN/LOX tanks. In his experience, on smilar types of mgor equipment, his
company saw price increases when there was a condriction in the market, i.e. reduced
competition. (Fontenot, Tr. 2031). Mr. Fontenot's boss, David Kamrath, also testified that he
was concerned prices of LIN/LOX tanks would rise post-acquisition:  “A. When there s only
one supplier, the concern will dways be that there’s no congtraint on pricing, there' s no
competition, and the pricing will have atendency torise” (Kamrath, Tr. 1991); see also CCFF
718.

4,59 LPG customers are satisfied with the current level of competition in the LPG market. (N. Kelley, Tr. 7092,
7137).

Response to RFOF 4.59

Respondents’ finding is essentidly a duplicate of RFOF 4.56. Like RFOF 4.56, it relies
on the uncorroborated and speculative testimony of Mr. Kelley of ITC and ismideading. As
described in RFOF 4.56, Mr. Kéelley lacks foundation for his testimony on the competitive effects
from the acquigition on the LPG Tank market. See CCRFF 4.56 and CCRFF 4.58.

Mr. Kelly’s cited testimony related only to ITC and not other LPG customers. (N. Kdley,
Tr. 7092, 7137).

4.60 At this point, customers have enough competitors on L PG tanks that they do not need to research
additional tank suppliers. (N. Kelley, Tr. 7134). The only contractorsthat ITC deals with are local, not
located all over the country. The three contractors that bid on the 2000 Deer Park project (Matrix, AT&V
and CB&]1) give ITC the competition that it needs to obtain a competitive price. (N. Kelley, Tr. 7091).

Response to RFOF 4.60

Respondents' finding duplicates RFOF 4.56 and RFOF 4.58; it relieson Mr. Kelley's
uncorroborated and speculative testimony and is mideading. As described in RFOF 4.56 and RFOF
458, Mr. Kédley lacks foundation for his tesimony on the competitive effects from the
acquisition on the LPG Tank market. See CCRFF 4.56 and CCRFF 4.58.

Moreover, as described in CCRFF 4.57, Mr. Kelley is misinformed about the
qudifications and experience leve of Matrix and AT&V which are the companies he bdieves
compete with CB&I in the LPG market. (N. Kelley, Tr. 7091). He believes that Matrix and
AT&V have past experience supplying LPG Tanks (JX 27 at 142 (N. Kdley, Dep.)), even though
the preponderance of the evidence in the record indicates that Matrix has no past experience
building LPG Tanksand AT& V'’ s past experienceislimited to ITC stiny butene-1 LPG Tank. (IX 37
a 18 (Newmeister, Dep.)) (Matrix has not supplied an LPG Tank); CCFF 172 (no
evidence that AT&V built any LPG Tanks before it supplied ITC with itstiny butene-1 LPG
Tank). The evidence dso suggeststhat AT& V' s price was not competitive. PDM was not a
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bidder and one of the bidders, Matrix, has higher costs because it must subcontract fabrication
work. (Newmeister, Tr. 1589-90; 2158-60).

4.62 LPG customers believe that the merger between CB& 1 and PDM has not hindered its ability to obtain any of
the types of tanks or structures that customers have purchased in the past or plan on purchasing in the
future because there are other competitorsin the LPG market. (N. Kelley, Tr. 7137-38).

Response to RFOF 4.62

Respondents' finding is mideading and speculative because it reflects the opinion only of
ITC and not other tank customers. (N. Kelley, Tr. 7137-38). As stated in CCRFF 4.58-4.60, Mr.
Keley'stestimony lacks foundation and is unsupported by the record.

4.64 Mr. Scorsone perceived competition in the LPG market from AT&V, Matrix, TKK/ATV, Skanaska Whessoe
(sic), Technigz/Zachry (sic), and any other flatbottom tank manufacturer. (Scorsone, Tr. 4850). LPG tanks
are an easy extension from the flatbottom tank market. (Scorsone, Tr. 5043).

Response to RFOF 4.64

Respondents' finding is based on Mr. Scorsone' s salf-serving and uncorroborated “tate
of mind” testimony. Moreover, Mr. Scorsone' s cited testimony is contradicted by Mr. Scorsone
himself, and by Respondents course-of-business documents. On cross-examination, Mr. Scorsone
testified that he has not in fact seen AT&V, Matrix, TKK/AT&V, Whessoe or Technigaz build any
LPG Tanksinthe U.S. (Scorsone, Tr. 5169-70):

Q. ...Now, you've never seen ATV huilding any LPG tanksin the U.S.?
A. I'venot observed ATV building LPG tanksinthe U.S.

Y ou've never seen Matrix, right, gr, building LPG tanksinthe U.S.?
I've never observed them congtructing LPG tanks in the U.S,, no.
Technigaz?

No.

Whessoe?

No.

>0 >0 >0

In his President’s Report to PDM’ s Board, Mr. Scorsone reported that “ CBI is PDM EC's
only competitor on domestic cryogenic, LNG, LPG, Ammonia [spheres] and therma vacuum
projects.” (CX 660 at PDM-HOUQ05016) (emphasis supplied).

Fatbottom tank manufacturers cannot easily extend their product line from flatbottom
tanksto LPG Tanks. Both Mr. Glenn of CB&1 and Mr. Newmeister of Matrix describe LPG
Tanks as very specidized and smilar to LNG tanks. (Newmeigter, Tr. 1609-10; Glenn, Tr.
4073); RFOF 4.8.

Entry into the LPG market would be smilar to entry into the LNG market with “ pretty
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much the same barriers and the same learning curves and expenses.” (Newmeister, Tr. 1609). (See
JX 37 at 110-111 (Newmeister, Dep.) (describing resources Matrix needs to enter LNG
market)); see also CCFF 307-91 (findings on entry barriers).

Thereis no evidence in the record that any foreign suppliers have built an LPG Tank in
theU.S. (IX 27 a 113-14 (N. Kdley, Dep.)) (ITC has never awarded atank project to an
offshore supplier); CCFF 172; See also CCRFF 4.53.

4.65 LPG customers also evaluate pressure spheres as an alternative to refrigerated storage tanks. (Scorsone, Tr.
5170-71).

Response to RFOF 4.65

Respondents' finding is soldly based on Mr. Scorsone' s sdf-serving testimony, which is
contradicted by Mr. Scorsone' s admisson under cross-examination that during his yearsin the
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tank industry, he never saw a customer switch from field erected L PG tanks to shop-built
pressurized tanks to obtain alower price. (Scorsone, Tr. 5170-71).

The preponderance of the evidence shows that pressure spheres are not economic
subgtitutes for refrigerated storage tanks when large volumes of LPG are stored. Mr. Crider of
Texaco tedtified that the pressure sphere dternative was too expensive for Texaco's Ferndae
LPG import termind. Texaco bought a400,000 barrd LPG Tank for about $5 million because
buying multiple pressure spheres to store the equivaent volume would be three times more
expengve. (Crider, Tr. 6720). Seealso CX 1096 at CBI-H4003300 (storage of 900,000,000 bcf
of naturd gasisten times chegper in an LNG tank than in multiple pressure spheres).

Moreover, for some petrochemicals such as butadeine, storage tanks must be refrigerated
to keep the chemica from polymerizing. For such chemicas, an unrefrigerated pressure sphere
(or bullet) is not a substitute for an LPG Tank. (JX 27 a 38-39 (N. Kelley, Dep.).

Dr. Smpson and Dr. Harris agreed that refrigerated L PG Tanks condtitute a relevant
antitrust market. Simpson, Tr. 3356-57 (LPG); Harris, Tr. 7280 (LPG). This market definition
excludes pressure spheres and bullets, which are not an economic substitute for LPG Tanks. CCFF
76. Shop-built pressurized tanks (also known as bullets) and field-erected pressure
gpheres are not economic subgtitutes for an LPG Tank when storing large volumes. (IX 27 at 32
(N. Kéley, Dep.)). See CCFF 76-83.

4.66 CB&]l'slast LPG project was awarded by ABB Lummusin Port Arthur, TX. The project included four
ambient-temperature L PG spheres, one low-temperature L PG tank for butadiene and one flatbottom
conventional storage tank. The total value of the project was $8.5 million. The LPG tank alone was $1.5
million. (Scorsone, Tr. 5039-40).

Response to RFOF 4.66

Respondents’ finding describes a project that involved many tanks that are not in the LPG
market, as defined in this proceeding. CCFF 76; RFOF 4.1. The vaue of the LPG Tank
condtituted only 17.6% of the project’ stota value.

4.67 On the project, CB& | competed against Wyatt and AT&V. On this project, CB&1 initially bid alittle above
a4 percent margin. ABB came back to CB&| after the initia round of bidding and informed CB&| that it was
3rd out of 3 bidders. (Scorsone, Tr. 5040).

Response to RFOF 4.67

Respondents' finding is mideading and based solely on Mr. Scorsone' s self-serving and
uncorroborated testimony.

Mr. Scorsone did not testify that Wyatt and AT&V competed for the LPG Tank procured
from CB&I| by ABB Lummus. (Scorsone, Tr. 5040). As asserted in RFOF 4.68 and RFOF 4.69,
Mr. Scorsone testified that CB& | adjusted its design for the pressure spheresin order to lower its
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pricing in response to other competitive bids. (Scorsone, Tr. 5040-41). This testimony indicates
that the competition CB& | aleges was related to the pressure spheres, not the LPG Tank.

4.68 Asaresult, CB&I "sharpened its pencils* and developed an innovation whereby CB& | eliminated the need
for one additional support column on each sphere. Thisinnovation lowered the overall cost of the project.
(Scorsone, Tr. 5040-41).

Response to RFOF 4.68

Respondents finding is based solely on Mr. Scorson€e' s uncorroborated and salf-serving
testimony.

Respondents' finding isirrelevant because it relaes to pricing and innovation competition
for pressure spheres which are not in any of the relevant markets in this proceeding. See also RFOF
4.66-67.

4.69 In response to other competitive bids, CB& | lowered its profit margin from 4 percent to 2.5 percent.
Without competition, CB& | would never have redesigned the spheres or worked to reduce costs. The ABB
project occurred post-acquisition. Scorsone was not surprised to see AT&V competing on the front line on
the ABB project. (Scorsone, Tr. 5041-42).

Response to RFOF 4.69

Respondents’ finding isinaccurate. At no time did Mr. Scorsone testify that he was “not
surprised” to see AT&V competing on the ABB project. (Scorsone, Tr. 5041-42).

Respondents' finding is based solely on Mr. Scorsone' s sdlf-serving testimony which is
uncorroborated.

Respondents' finding isirrelevant because it relaes to pricing and innovation competition
for pressure spheres which are not in any of the relevant marketsin this proceeding.

See also RFOF 4.66-68.

4.70 Based on his observations and experiences, CB& | cannot impose a price increase in the future, and if it
does, CB& | will lose work to competitors. (Scorsone, Tr. 5043).

Response to RFOF 4.70

Respondents’ finding is based solely on Mr. Scorsone' s self-serving and speculative
testimony which is uncorroborated.

Moreover, there is evidence that CB& | has indeed increased its prices for relevant
products post-acquisition. See CCFF 20-26.
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D. THE U.S.LPG MARKET HASSUBSTANTIAL BARRIERSTO ENTRY

471 Morse Construction Group ("Morse") constructs AWA, AP, pulp, paper, chemical, petroleum, and
flatbottom tanks. These tanks are atmospheric or ambient, not refrigerated. (Maw, Tr. 6546-47).

Response to RFOF 4.71

Morse was aregiona tank supplier before CB&I acquired it on November 30, 2001. RFOF
4.75; (CX 660 at PDM HOUO0O05015). It supplied tanks primarily to the Pacific Northwest
and Hawaii. (Maw, Tr. 6592, 6614). The small sze of Morse sfabrication facility Morse's
ability to compete exclusively to the Northwest. (CX 1484 a 3746).

Morse's market share in the tank market was 10%. (CX 660 at PDM HOUQ005015).
CB&| conddered Morse to be a*“ niche player” in the tank business. (CX 1485 at 3741).

473 Prior to 1994, Morse had never constructed a low-temperature tank. Morse has not constructed a cryogenic
tank since 1994. (Maw, Tr. 6547-48). The Ferndale LPG tank isthe only L PG tank ever constructed by
Morse. (Maw, Tr. 6546).

Response to RFOF 4.73

Respondents proposed finding isincorrect. Morse has never constructed a cryogenic
tank (APl 620 Appendix Q). (See CX 1615 at 3 (“cryogenic torage is for temperatures less than -
150 F’); Maw, Tr. 6580 (Ferndale LPG Tank was designed for minus 55 degrees Fahrenheit)).
Mr. Maw testified that with the exception of the LPG Tank for Texaco's Ferndde termind,
Morse only supplies ambient temperature tanks. (Maw, Tr. 6547).

Complaint counsdl agrees that the LPG Tank for Texaco's Ferndde termina isthe only
LPG Tank ever constructed by Morse.

4.75 Morse became an independent subsidiary of CB&| on November 30, 2001. CB&| purchased Morse for $3
million. (Maw, Tr. 6545). Mr. Maw has never owned stock in Morse nor did he receive a portion of the
purchase price. (Maw, Tr. 6545-46).

Response to RFOF 4.75

Respondents' proposed finding incorrectly suggests that Morse, being “independent,”
would compete againgt CB&I. Although an independent subsidiary of CB&I, “Morse would not
compete against another arm of CB& | for an LPG tank.” (Maw, Tr. 6661-62).

Mr. Maw is an employee of Morse which is owned by Respondents. Four or five months
after Respondents bought Morse, Mr. Maw was promoted to President of Morse. (Maw, Tr.
6545). Asan employee of CB&I, itisin Mr. Maw’s self-interest to support Respondents
positions in this proceeding.
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Mr. Maw’ stestimony should not be considered by this Tribund because it relatesto Mr.
Maw quantifying Morse's competitive cost position vis-avis other competitors and is essentialy
an expert opinion. It isimproper to consder Mr. Maw’ s testimony relating to Morse's
competitive disadvantage in this proceeding because Respondents called Mr. Maw as afact
witness, not an expert. Mr. Maw did not submit Complaint counsel with an expert report
describing the methodol ogy, assumptions, and ca culations underlying his quantifying of Morse's
competitive disadvantage in labor costs.

4,76 Texaco sought an LPG tank at its Ferndale import facility in Ferndale, Washington, some 80 miles from
Seattle. Morseislocated in Everett, Washington, some 40 miles from Seattle. Morse' sfacilitiesare
approximately 85 miles from Ferndale. (Maw, Tr. 6549).

Response to RFOF 4.76

Morse's past participation in the LPG market isirrdevant because shortly after the
complaint issued in this matter, CB&| acquired Morse. (Maw, Tr. 6545). With the purchase of
PDM and Morse, CB&| obtained a monopoly in the LPG Tank market. CCFF 180.

4.82 Mr. Crider suggested to Texaco management in Tulsathat Morse be considered. He suggested Morse
based on a professional relationship with a salesman at Morse who had been inquiring about potential
business for years. When Jim Offutt from Texaco asked if anyone el se should be considered on the
Ferndale project, Mr. Crider suggested Morse based on its flatbottom tank experience. (Crider, Tr. 6710-11;
Maw, Tr. 6549-50).

Response to RFOF 4.82

Respondents’ finding is mideading; Mr. Crider suggested Morse based on a persona
relaionship, not Morse's “flatbottom tank experience.” Mr. Crider, who managed the Ferndae
LPG termind at the time of the LPG project, testified that he had a persond relaionship with
Bruce Fabert, aMorse sdlesman, for many years before Texaco awarded the Ferndae LPG Tank.
(Crider, Tr. 6711); (JX 10 at 50-51, 60, 72 (Crider, Dep)). Mr. Crider recommended Morseto
Jm Offut for the Ferndale LPG Tank project because “[j]ust relationship with Bruce Fabert. Just
that, you know, he'd helped me out over theyears. ..” (JX 10 a 60 (Crider, Dep.)).

4.83 Morse was selected to bid on the Ferndale project by Texaco corporate management, not by Mr. Crider or
any local Texaco employeesin the Washington area. (Maw, Tr. 6550, 6558, 6560, 6673). The Texaco
employees at the Ferndale facility were not involved in the bidding or procurement process for the Ferndale
LPG project. (Crider, Tr. 6714).

Response to RFOF 4.83

Respondents finding is a misstatement of the evidence. Mr. Crider testified that “To me
[the Ferndde LPG project] didn’'t seem like it was highly visible [to upper management] ... (JX 10 a
67-69 (Crider, Dep.)).

Morse's past participation in the LPG market isirrdevant because shortly after the
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complaint issued in this matter, CB&| acquired Morse. (Maw, Tr. 6545); RFOF 4.75. With the
purchase of PDM and Morse, CB& | obtained a monopoly in the LPG Tank market. CCFF 180.

4.84 Morse submitted a bid on the Ferndale project at Texaco's request. Morse bid against CB& 1, PDM, and San
Luis Tank (owned by Matrix). (Maw, Tr. 6549-50). Morse attended a meeting with Texaco management in
Tulsa, Oklahoma. At this meeting, the parties discussed Morse's ability to complete the job on time. (RX
30). Morse and San Luis Tank were brought to Tulsa as the two finalists on the project. Texaco expressed
the importance of the Ferndale project and its high-profile nature. (Maw, Tr. 6560-63).
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Response to RFOF 4.84

Respondents’ finding is not well-founded. Asan employee of CB&I1, Mr. Maw’'s
testimony is salf-serving and uncorroborated. Moreover, Mr. Maw testified that he was not
certain that San Luis Tank was bidding against Morse until after the Ferndale L PG project was
completed. (Maw, Tr. 6627).

Moreover, Mr. Crider’ s tesimony is not consistent with Mr. Maw’ s testimony on severd
pointsin Respondents finding. First, Mr. Crider tetified that he was given the names and other
information on the bidders. However, he can only remember CB&1 and Morse bidding on the
project. (JX 10 at 30 (Crider, Dep.)) (“talking with the people in Tulsa that was — taking care of
the actud bidding, and they would give me names and things like that [related to the bidding for
the LPG project]). Second, Mr. Crider, who managed the Ferndale LPG termind for Texaco a
the time, tedtified that “To me [the Ferndde LPG project] didn't seem like it was highly visble
[to upper management] . .. (IJX 10 a 67-69 (Crider, Dep.)).

Morse' s past participation in the LPG market is irrdevant because shortly after the
complaint issued in this matter, CB& | acquired Morse and obtained amonopoly in the LPG
market. (Maw, Tr. 6545); RFOF 4.75, 4.80.

Mr. Maw’ s testimony should not be considered by this Tribund because it relatesto Mr.
Maw quantifying Morse's competitive cost position vis-avis other competitors and is essentialy
an expert opinion. It isimproper to consder Mr. Maw’ s testimony relating to Morse's
competitive disadvantage in this proceeding because Respondents called Mr. Maw as afact
witness, not an expert. Mr. Maw did not submit Complaint counsel with an expert report
describing the methodol ogy, assumptions, and cd culations underlying his quantifying of Morse's
competitive disadvantage in labor costs.

4.86 Morse timely completed the Ferndal e project, as planned, without any major defects, and no delays.
(Crider, Tr. 6714, 6715-16; Maw, Tr. 6585). Texaco imposed time constraints on the project by accelerating
the delivery schedule due to increased demand and the need for additional storage as aresult of an
advanced maintenance schedule on the existing LPG tank. Morse was pressed by Texaco's conditions, but
met those demands. (Crider, Tr. 6714-15).

Response to RFOF 4.86

As an employee of CB& I and President of Morse, Mr. Maw’ stestimony is self-serving.
Mr. Crider acknowledged that the Morse-supplied tank had “the one weight problem on the relief
vave.” (Crider, Tr. 6715-16). However, Mr. Crider’ stestimony is generally biased due to his
persond relationship with Bruce Fabert of Morse and his active role in the selection of Morse as
the supplier of the LPG tank.

Morse's past participation in the LPG market isirrdevant because shortly after the
complaint issued in this matter, CB& | acquired Morse and obtained a monopoly in the LPG
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market. (Maw, Tr. 6545); RFOF 4.75, 4.80.
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Mr. Maw’ stestimony should not be considered by this Tribund because it relatesto Mr.
Maw quantifying Morse's competitive cost position vis-avis other competitors and is essentialy
an expert opinion. It isimproper to consder Mr. Maw’ s testimony relating to Morse's
competitive disadvantage in this proceeding because Respondents called Mr. Maw as afact
witness, not an expert. Mr. Maw did not submit Complaint counsel with an expert report
describing the methodol ogy, assumptions, and ca culations underlying his quantifying of Morse's
competitive disadvantage in labor costs.

4.87 The Ferndale L PG project was a"highly visible" tank project. (RX 30). On this project, Texaco and Mr.
Crider were very satisfied with Morse's performance. In fact, once the tanks were placed into service,
Texaco personnel from Tulsato Houston expressed their satisfaction with Morse's performance. (Crider, Tr.
6716; Maw, Tr. 6585-86) Asaresult, Texaco awarded Morse additional work on-site. Thiswork included
the renovation of an existing 350,000 barrel LPG tank. (Maw, Tr. 6586; Crider, Tr. 6707, 6708).

Response to RFOF 4.87

Respondents’ finding regarding the Ferndale L PG project is not supported by testimony
from Mr. Crider. Mr. Crider, who managed the Ferndale LPG termind for Texaco at the time,
testified that “To me [the Ferndale L PG project] didn’'t seem like it was highly visible [to upper
management] . ..” (JX 10 at 67-69 (Crider, Dep.)).

As dated in previous reply findings, both Mr. Maw’ stestimony is unreliable due to his
employment by CB&I1. (Maw, Tr. 6545); RFOF 4.75.

Mr. Maw’ s testimony should not be considered by this Tribuna becauseit relatesto Mr.
Maw quantifying Morse's competitive cost pogition vis-a:vis other competitors and is essentialy
an expert opinion. It isimproper to consder Mr. Maw’ stestimony relating to Morse's
competitive disadvantage in this proceeding because Respondents called Mr. Maw as afact
witness, not an expert. Mr. Maw did not submit Complaint counsdl with an expert report
describing the methodology, assumptions, and cd culations underlying his quantifying of Morse's
competitive disadvantage in labor costs.

4.88 Morse made $1,007,556 in profit on the Ferndale LPG project. (Maw, Tr. 6586, 6690; RX 677 at 1). This profit
was greater than Morse anticipated because of its performance and the opportunity for change orders.
Change orders allow an opportunity to increase margins. (Maw, Tr. 6587).

Response to RFOF 4.88

As an employee of CB&I, Mr. Maw' s testimony is self-serving and unreliable. CCRFF
4.108.

Moreover, in his deposition for this proceeding, on May 23, 2002, Mr. Maw testified that

Morse' s profits from the Ferndale LPG Tank project were $750,000. (Maw, Tr. 6650). Later, at
trid, he tedtified that Morse' s profits were substantidly greater, i.e. $1,007,556. (Maw Tr. 6690).
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The profit figures described by Mr. Maw & his deposition and at 