UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
NORTH TEXAS SPECIALTY PHYSICIANS, Docket No. 9312

Respondent.

D I S N N

NON-PARTY AETNA HEALTH INC.’S RESPONSE IN OPPOSITION TO NORTH
TEXAS SPECIALTY PHYSICIANS’ MOTION TO COMPEL SUBSTITUTION OF
CORPORATE REPRESENTATIVE FOR DEPOSITION

Non-party Aetna Health Inc. (“Aetna”) files its Response in Opposition to North Texas
Specialty Physicians’ Motion to Compel Substitution of Corporate Representative for
Deposition. For the reasons below, the motion to compel should be denied.

I. SUMMARY OF ARGUMENT

Despite having deposed non-party Aetna’s representative for an entire afternoon
regarding a range of substantive issues relevant to the dispute between the Federal Trade
Commission and NTSP, NTSP now seeks a second bite at the apple. The purported basis for
NTSP’s request to subject another Aetna witness to deposition is that Aetna’s first witness was
“not knowledgeable about the noticed examination topics.” A review of the actual deposition
testimony — as opposed to NTSP’s broad and erroneous characterizations of that testimony —
reveals that many of the alleged topics on which the Aetna witness had no knowledge were not
even topics identified in the deposition subpoena. Further, the questions asked of the Aetna
witness to allegedly “test” his knowledge were patently preposterous, such as how many

conversations a particular Aetna employee had with NTSP over a long period of protracted
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negotiations characterized by ongoing communications. No witness could possibly answer that
question, particularly given that the conversations occurred years ago.

In short, when the 4+ hour long deposition ended, NTSP had obtained a significant
amount of relevant, substantive information. As to any issues not covered by the deposition
notice, NTSP has no basis to complain. As to any issues arguably covered by the notice and
regarding which NTSP now claims it did not obtain information, that failure is due to NTSP’s
own conduct. NTSP elected to forego any legitimate attempt to test the Aetna witness’s
knowledge on such issues or to obtain other relevant information.

One reason for NTSP’s election not to ask such questions is clear. It realized too late that
it would have preferred to depose specific individuals employed by Aetna rather than a corporate
representative. To obtain additional depositions, NTSP needed to try to manufacture a record
during the corporate representative deposition on which to base its motion to compel. In
essence. NTSP seeks to be rglieved of the consequences of its own tactical mistake. Having
spent time and money in preparing and presenting a corporate representative for deposition along
with producing documents to NTSP, Aetna, a non-party, should not be required to invest further
time and expense in this matter simply because NTSP failed to take full advantage of the
opportunity to depose Aetna’s designated corporate representative.

II. BACKGROUND

Nearing the end of fact discovery, on January 12, 2004, North Texas Specialty Physicians

(“NTSP”) subpoenaed a corporate representative of non-party witness Aetna to appear for

deposition on January 27, 2004." The subpoena requested testimony on a variety of topics and

' The subpoena is attached as Exhibit A to NTSP’s motion to compel. On January 22. 2004, Aetna filed a
Motion to Limit the scope of the subpoena. The Motion to Limit is pending. In an effort to cooperate with NTSP,
given the January 30, 2004 deadline for the close of fact discovery, Aetna agreed to produce voluntarily a corporate
representative for deposition, subject to its pending Motion to Limit.

2-
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identified the “relevant time period” for the topics as “January 1, 1997 through the present.” The
topics specified such issues as “the negotiation and terms of contracts Aetna Health, Inc. . . . has
had or attempted to negotiate with North Texas Specialty Physicians,” the geographic service
areas set by Aetna and Aetna’s complaints about or criticisms of North Texas Specialty
Physicians,” among others.> Contrary to NTSP’s implications in its motion to compel.’ the
deposition notice did not specifically identify “conversations™ between Aetna and NTSP over the
last 6 years as a topic on which testimony would be requested.* Had NTSP done so, Aetna
would undoubtedly have sought to limit the scope of that topic given the plain overbreadth and
burdensomeness — not to mention virtual impossibility — associated with ésking any deponent to
recall the details of every conversation associated with a long-running business relationship.

In response to the subpoena, Aetna designated as its corporate representative Mr. David
Roberts, and counsel for NTSP and Aetna agreed that Roberts would appear for deposition on
the afternoon of January 28, 2004. Roberts is Network Vice President for Aetna and has had
responsibility for contracting and service issues for Aetna in the North Texas area.” Roberts was
directly involved in negotiations with NTSP beginning in 2001, including the “re-negotiation”

time period when NTSP and Aetna attempted to reach agreement on a new contract. Prior to

* See Ex. A (“Topics for Examination™) attached to NTSP’s motion to compel.

* NTSP complains in its motion to compel that Roberts was “unable to answer questions relating to
conversations . . . with NTSP.” Mot. to Compel at 3.

* Had NTSP listed the topic of “all conversations between NTSP and Aetna since 1997 in its deposition
subpoena, Aetna would have moved to limit the scope of the topic on the basis that it was plainly overbroad and
unduly burdensome.

3 Ex. 1 to this response are relevant excerpts of the rough draft transcript of the January 28, 2004 deposition
of Aetna’s corporate representative David Roberts. The rough draft is the only version currently available from the
court reporter. The rough draft was provided in two separate documents. To minimize confusion resulting from
duplicate page numbers, the two portions of the transcript are attached to this response as Exhibits 1 and 2. The
page numbers to which Aetna refers are the numbers appearing on the bottom of each page of transcript preceded by
the word “Page.” Ex. 1 at pages 7-9 reflect Roberts’ testimony regarding his job title and responsibilities.
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Roberts arrival in Dallas in 2001, Dr. Chris Jagmin was one of several Aetna employees who
dealt with NTSP, including negotiating the original contract between Aetna and NTSP in 2000.°

Recognizing that NTSP had sought the deposition of a corporate representative rather
than various individual Aetna employees (incluaing employees who had been identified on
Complaint Counsel’s Preliminary Witness List), counsel for NTSP began asking Aetna’s counsel
a few days before the scheduled deposition whether Aetna would consider also voluntarily
producing two specific individual deponents in addition to a corporate representative: Dr. J agmin
and Mr. Joseph Blanford.” NTSP’s counsel acknowledged that Aetna was not required to
produce particular witnesses pursuant to a corporate representative notice, but persisted in
requesting that Aetna “designate” the representatives that NTSP wanted to depose.

Aetna declined NTSP’s request because NTSP had requested a corporate representative,
and Aetna determined Roberts would be the appropriate person to testify on behalf of the
corporation regarding the topics in the notice.  Taking time away from his daily duties for
Aetna. Roberts devoted time and effort to educating himself to become reasonably
knowledgeable about the deposition topics. With Roberts having invested the time in preparing
for the deposition, there was no reason to accede to NTSP’s improper request for the depositions
of specific individuals who were not even subpoenaed.®

Failing to convince non-party Aetna that it should voluntarily subject multiple employees
to deposition, NTSP’s counsel resorted to another tactic during the January 28 deposition of

Roberts. Rather than actually testing the scope of Roberts’ knowledge on certain issues in the

® See Ex. 1 at pages 40-41.

7 Jagmin was identified on Complaint Counsel’s Preliminary Witness List. See exhibit attached to NTSP’s
motion to compel.

% The request for the depositions of Jagmin and Blanford was in addition to the onerous document subpoena
served on Aetna. NTSP’s counsel apparently abandoned the request for Blanford’s deposition.
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subpoena. and trying to obtain relevant information about the period of the initial negotiations
between Aetna and NTSP, NTSP’s counsel instead asked Roberts questions outside the scope of
the deposition subpoena—including a number of ludicrous questions that no person could fully
answer. The sole purpose of these questions was to manufacture a record on which to base
NTSP’s upcoming motion to compel. Notwithstanding NTSP’s complaints about Roberts’
purported knowledge, NTSP’s counsel deposed Roberts for an entire afternoon. with the

deposition not ending until well after 5:30 p.m.’

NTSP’s implication that Roberts had ‘no
relevant knowledge” is belied by the deposition transcript. Roberts provided NTSP with
substantial relevant knowledge on the topics specified in the deposition notice.

With respect to particular contracts or issues about which NTSP suggests Roberts may
not have had full knowledge, a careful review of the deposition transcript reflects that many of
the issues on which NTSP largely bases its motion were not even contracts between Aetna and
NTSP. For example, on page 31 of the deposition, cited to and attached by NTSP to its motion
to compel without the surrounding pages for context, the contract about which Roberts was
questioned was executed in August 1996 between NTSP and Harris Methodist Select.' That
contract. identified as Ex. 3107 during the deposition., is outside the scope of the subpoena served
by NTSP. It is both outside the relevant time period and is not even a contract between Aetna
and NTSP.  Thus., Roberts’ alleged lack of knowledge about this particular contract and its
negotiation is irrelevant to the issues raised in NTSP’s motion to compel

Similarly, NTSP relies on Roberts’ lack of knowledge about whether NTSP had

requested an audit of MSM, an organization with which NTSP had a relationship, to demonstrate

? The rough draft transcript in Word format comprises a total of approximately 111 pages of testimony.

" See EX. 1 at pages 26-29 & Ex. 3 (pages 1 and 19 of deposition exhibit 3107, referenced in the deposition
testimony).
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Aetna’s purported failure to comply with the subpoena.'’

Nowhere in the deposition notice is
Aetna requested to produce a witness to testify about NTSP’s dealings with MSM, a third party.
NTSP’s argument regarding Roberts’ lack of knowledge on this issue is a red herring."?

Of NTSP’s complaints about Roberts’ testimony, perhaps the most frivolous is the
implication that Aetna was required to produce a corporate representative to testify in detail
about all conversations between NTSP and Aetna going as far back as 1997. As a preliminary
matter. this topic was not identified in the deposition notice. Even assuming that the topic was
reasonably encompassed by other topics in the notice, no witness could possibly provide the
level of detail sought by NTSP’s questions.13 The negotiations between NTSP and Aetna were
protracted. and generated almost daily communications among multiple individuals within NTSP
and multiple individuals within Aetna. These communications are contained in documents that
have been produced to NTSP. Indeed, the corporate representative of NTSP actually interjected
during the deposition with a remark about the frequent nature of the communications between
NTSP and Aetna.'* More importantly. NTSP’s counsel did not ask the types of follow-up

questions to test Mr. Roberts™ knowledge, much less attempt to obtain the type of substantive

information one would expect from a corporate representative. 1

'""Ex. 1 at pages 38-39.

12 NTSP’s citation to Roberts’ testimony regarding deposition exhibit 3112 is similarly disingenuous. This
document is a publication by MSM regarding MSM’s reimbursement rates. See Ex. 4.

" For example. counsel for NTSP asked Roberts “how many conversations” Jagmin had with NTSP about
a particular contract. Ex. I at page 29.

" See Ex. 2 at page 12.

'* For example. NTSP did not question Roberts regarding his understanding of the reimbursement rates to
which Aetna and NTSP agreed in connection with the initial contract or whether Aetna believed those rates were
competitive. These and other basic questions that would seem to go to the heart of the dispute between the Federal
Trade Commission and NTSP were not asked by NTSP’s counsel.
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At the end of the deposition. NTSP had obtained a great deal of relevant substantive
information regarding the topics contained in the deposition notice.'® That NTSP may have left
the deposition unaware of the full scope of the Aetna witness’s knowledge was the result either
of oversight or of a deliberate. tactical choice by NTSP in its effort to force Aetna to produce
multiple individuals for deposition.

III. ARGUMENT AND AUTHORITIES

Aetna complied with its obligations under 16 C.F.R. § 3.33(c) and produced a witness to
testify on its behalf “as to matters known or reasonably available to [Aetna).” but only as to
those matters described by NTSP with “reasonable particularity” in its deposition subpoena.
That is précisely what Aetna did.

NTSP’s complaints stem largely from its intentional or unintentional decision to ask
questions regarding (1) topics that were not described with reasonable particularity in the notice.
and (2) matters that were not reasonably available to Aetna. As demonstrated above, NTSP
bases its motion in part on questions unanswered by Aetna’s witness with respect to topics not
contained in the notice. such as contracts between NTSP and Harris Methodist Select and a
document prepared by MSM. Given that these topics were not identified in the notice, it should

not have surprised NTSP that Aetna’s witness was not prepared to testify regarding those issues.

' Included within Exhibit 1 is a sampling of the types of substantive information directly responsive to the

subpoena which Roberts provided in deposition testimony. Ex. | at page 10 describes the corporate structure and
background of Aetna and is responsive to Item 6 in the subpoena. subtopic *“The nature of Aetna, Inc.” on Complaint
Counsel’s Preliminary Witness List. Ex. 1 at pages 14-15 and 18-23 describe Aetna’s geographic service area and is
directly responsive to ltem 5 in the subpoena. Ex. | at page 43 is the beginning of lengthy testimony regarding
NTSP board meetings attended by Roberts in which the issue of a new contract between NTSP and Aetna was
discussed. This testimony is directly responsive to Item 1 in the subpoena. Additionally, the testimony excerpts
provided by NTSP as Ex. A to Appendix A in support of NTSP’s Motion for Leave to File Supplement to Response
to Aetna Health, Inc.’s Motion to Quash. or, Alternatively, Limit Subpoena Duces Tecum are illustrative of the
substantive information about which Roberts’ testified. That testimony, designated as “‘Restricted Confidential —
Attorney Eyes Only” and filed under seal, discusses in detail numerous NTSP physicians, their fee structures with
Aetna and various measures of their efficiency, among other things. Such information is directly relevant to several
items in the subpoena.
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Certainly a lack of knowledge regarding unidentified topics is no basis on which to compel
Aetna to produce another corporate representative. As the court in King v. Pratt & Whitey. 161
F.R.D. 475, 476 (S.D. Fla. 1995), bluntly stated with respect to a deponent’s inability to answer
questions outside the scope of the matters described in the notice, “[T]hat is the examining
party’s problem.”

With respect to the issue of all the conversations that Aetna employees generally. and Dr.
Jagmin specifically, may have had with NTSP in the period prior to 2001, that issue is arguably
not even encompassed within tHe scope of the notice. In any event, the type of detail sought by
NTSP’s questions is not the type of information that would be “reasonably available™ to Aetna or
even to the specific individuals involved, given the protracted nature of the negotiations and the
frequent ongoing conversations that occurred years ago.

Aetna was not required to designate a witness with “personal knowledge™ as the repeated
questions of NTSP’s counsel during the deposition imply.'” In interpreting Fed. Civ. P. 30(b)(6),
the federal civil rule equivalent of 16 C.F.R. § 3.33(c), the court in Reed v. Nellcor Puritan
Bennert. 193 F.R.D. 689, 692 (D. Kan. 2000) determined that neither the language nor the
purpose of Rule 30(b)(6) imposed a requirement on the corporation to designate someone with
“personal” knowledge. Such a requirement would be “at odds with the language and purpose of

the rule.” 1d. at 692.'%

' In the testimony excerpts provided by NTSP, counsel for NTSP asked Roberts muitiple times whether he
had “personal knowledge™ of various issues. See Ex. B attached to NTSP’s motion to compel.

" NTSPs reliance on Resolution Trust Corp. v. Southern Union Co., 985 F.2d 196 (5th Cir. 1993) for the
proposition that personal knowledge is required is misplaced. In that case, the RTC produced a witness with “no
relevant knowledge.” /[d at 196. Here, not only did Aetna’s witness possess substantial relevant knowledge
regarding the deposition topics, but he was personally involved during the unsuccessful efforts to re-negotiate the
contract between NTSP and Aetna. Had Aetna designated Dr. Jagmin for deposition and not Roberts, NTSP would
probably have filed the same motion to compel arguing that Aetna should be required to produce Roberts instead
due to Roberts’ personal involvement during the re-negotiation efforts.
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If NTSP actually desired to obtain substantive knowledge about Aetna’s positions with
respect to its negotiations with NTSP during the initial contract negotiation. then NTSP’s counsel
should have asked questions designed to elicit that information. NTSP. however. did not avail
itself of the opportunity to understand the scope of the Aetna designee’s knowledge. Non-party
Aetna and its employees should not be forced to incur further time, effort and expense in
providing NTSP with yet another deposition witness.

IV. CONCLUSION

As demonstrated above. non-party Aetna has already complied with its discovery
obligations. and it should not be put to the additional expense of designating and preparing yet
another corporate representative for deposition. Accordingly, Aetna respectfully requests that
the Administrative Law Judge deny the Motion to Compel Substitution of Corporate

Representative for Deposition filed by North Texas Specialty Physicians.
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A true and correct copy of this document has been delivered to the following counsel by
the means indicated below on February 6, 2004:

Michael Bloom

Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By FedEx and E-mail)

Barbara Anthony

Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By Certified Mail)

The Honorable D. Michael Chappell

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Room H-104
Washington, D.C. 20580

(2 copies, by FedEx)

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

(By FedEx and E-mail)

Gregory S. C. Huffman

William M. Katz, Jr.

Gregory D. Binns

Thompson & Knight LLP

1700 Pacific Avenue, Suite 3300

Dallas, Texas 75201-4693

(By Fed Ex and E-mail to gregory.binns@tklaw.com)
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040128 ROBERTS 1.txt
over to healthcare delivery and have been in healthcare

delivery to my present job.
Q. And what were your job positions when you

transitioned to healthcare delivery?

A. Exact titles I -- I don't recall specifically
but I was responsible for the network in Oklahoma City
from '93 until April or so of '98. And somewhere in
that process I became a director of operations at the
end -- somewhere in that period. I transferred to
pallas in -- 1into 90 -- may of '98 as a director of
operations, had responsibility for network in that role
and then with the purchase of Prudential by Aetna, I
was transferred in October of '99 or November of '99
back to oklahoma and then had state wide
responsibilities for network until may of 2000. An
then in may of 2000 transferred back to Dallas and have
had various titles my current title is network
vice-president.

Q. When you were director of operations in Dallas
for prudential in may of 98 until I'm sorry August of
'99 is that correct?

A. Uh-huh.

Q. Did you have any contact with NTSP?

A. As an organization, no. I mean I would have
to assume that we had contracts with some of the
individual physicians, but as an entity, I don't recall
an arrangement with NTSP.

Q. Okay. when you came back to Dallas in may of
2000, what was your job position?
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