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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9312

North Texas Specialty Physicians,

a corporation.

Respondent’s Consolidated Response to Complaint Counsel’s Motions in Limine

INTRODUCTION

Complaint Counsel has challenged bits and pieces of the reports of each of Respondent’s
three experts. Complaint Counsel has brought forward no expert evidence, however, to support
its arguments that these selected parts of the expert reports should not be heard along with the
full testimony of these experts at trial. In many instances, Complaint Counsel is complaining
because Respondent’s experts have pointed out the deficiencies or admissions in Complaint
Counsel’s and Complaint Counsel’s expert’s own proof. None of Complaint Counsel’s challenges
rise to the level of a proper Daubert challenge. All Complaint Counsel succeeds in doing in its
motions is to implicitly establish and underline Complaint Counsel’s own failures to sustain its
Burden of proof under the rule-of-reason-type analysis mandated by the Supreme Court’s

California Dental decision.



THE LEGAL STANDARDS

The initial burden is on the party opposing expert testimony to sufficiently call the
expert’s opinion into question." This is usually accomplished by offering conflicting literature or
expert testimony.” A challenge to a test’s methodology is improper when there is no expert
opinion in the record to show the methodology is wrong.” Here, Complaint Counsel fails to bring
forward any expert testimony challenging what Respondent’s experts have done.

Daubert challenges are also disfavored in settings similar to this case. Complaint Counsel
points out that Federal Rule of Evidence 702 and Daubert itself are not controlling in this
administrative proceeding.! And even courts bound by the Federal Rules of Evidence have held
that Daubert is less important in cases where the judge sits as the trier of fact.” Given this
authority and the paucity of grounds for Complaint Counsel’s motions (as explained more fully
below), there seems to be little feason for the Administrative Law Judge to spend time on a
preliminary challenge like this in lieu of hearing the experts’ opinions in the fuller context of their
and others’ trial testimony.

A proper Daubert challenge would also have to focus on the principles and methodology

! Rodriguez v. Riddell Sports, Inc., 242 F.3d 567, 581 (5th Cir. 2001).
2 Tanner v. Westbrook, 174 E.3d 542, 546 (5th Cir. 1999).

? See, e.g., Kannankeril v. Terminix Int'l, Inc., 128 F.3d 802, 808 (3d Cir. 1997) (argument that
improper test was run failed when there was no expert opinion that the test was an inappropriate

method).

* See Complaint Counsel’s Memorandum in Support of Motion In Limine to Preclude Report and
Testimony of Edward F.X. Hughes, p. 2.

> Gibbs v. Gibbs, 210 F.3d 491, 500 (5th Cir. 2000).
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of an expert opinion, not its conclusions.” An opposing party does not properly attack an expert
by rehashing arguments related to the central factual disputes of the case.” An expert is also not
required to establish the validity of disputed facts in order to have a proper factual basis for his
opinion.8

While the proponent of the expert has to show admissibility, this burden is low. The
party must only show that the testimony will “assist the trier of fact,” not that it will satisfy the
burden on the ultimate issue at trial.” Experts should be excluded only if their testimony is so
fundamentally unsupported that it cannot possibly help the factfinder.®

The proper scope of a Daubert challenge is very limited. The question is one of
admissibility only — arguments going to the weight of expert testimony are not proper.’ As the
Daubert opinion itself reminds us, the traditional and appropriate means of attacking admissible
evidence are cross-examination, presentation of contrary evidence, and careful instruction on
burden of proof."? The ability to test evidence in these ways makes exclusion of expert testimony

unnecessary in most circumstances. An expert is not required to know the answers to all

¢ Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 595 (1993).

7 Int'l Adhesive Coating Co. v. Bolton Emerson Int'l, Inc., 851 F.2d 540, 545 (1st Cir. 1988).
81d.

® Ambrosini v. Labarraque, 101 F.3d 129, 135 (D.C. Cir. 1996).

' Hurst v. United States, 882 F.2d 306, 311 (8th Cir. 1989)

! See Hartley v. Dillard’s, Inc., 310 F.3d 1054, 1061 (8th Cir. 2002); Cummings v. Standard Register
Co., 265 E.3d 56, 65 (1st Cir. 2001).

2 Daubert, 509 U.S. at 595.



questions presented in a case — not even fundamental questions.” Exclusion is not required even
when the expert’s opinion is tentative or speculative."

Most arguments disguised as Daubert challenges actually attack the weight of the expert
testimony, not its admissibility. For example, challenges to the factual bases or underpinnings of
an expert opinion usually go only to weight and credibility of the evidence, not admissibility."
Further, the test for admissibility is not whether the expert might have done a better job.'
Pointing out the limits of an expert’s research or things the expert failed to do usually goes only to
the weight of the evidence.” Using these principles, courts have found no basis for exclusion
when experts were challenged for failing to take into account certain data,”® choosing an
incorrect base point,”® compiling a faulty database,” and failing to control factors and omitting
variables.”!

RESPONDENT’S EXPERT WITNESSES

In order to understand the context of the expert opinions being expressed by

¥ Jahn v. Equine Servs., PSC, 233 F.3d 382, 390 (6th Cir. 2000).

' Int'l Adhesive Coating Co., 851 F.2d at 545.

" Hartley, 310 F.3d at 1061; Hurst, 882 F.2d at 311; Int'l Adhesive Coating Co., 851 F.2d at 545.
' Kannankeril, 128 F.3d at 809.

17 Ambrosini, 101 F.3d at 140.

18 Cummings, 265 F.3d at 65.

¥ Id.

2 Tyler v. Union Oil Co., 304 F.3d 379, 392-93 (5th Cir, 2002).
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Respondent’s experts, it is important to know what their experience and qualifications are.

Dr. Gail Wilensky has a Ph.D. in economics from the University of Michigan and is one of
the foremost authorities concerning healthcare policy in the country. She has served as the
Administrator of the Healthcare Financing Administration from 1990 to 1992, a Deputy
Assistant of Policy Development to President Bush from 1992 to 1993, the Chair of the Physician
Payment Review Commission from 1995 to 1997, the Chair of the Medicare Payment Advisory
Commission from 1997 to 2001, and very recently as the Co-Chair of the President’s Task Force
to Improve Healthcare Delivery for Our Nation’s Veterans. She has written extensively in the
area of healthcare, as shown by her attached curriculum vitae.”> As will be seen, Dr. Wilensky is
being called by Respondent to show how NTSP and its business model have procompetitive
attributes in the context of U.S. healthcare policy. Dr. Wilensky, like Respondent’s other two
experts, establishes the plausibility of procompetitive justifications for NTSP’s position in this
case, and thereby eliminates under the California Dental decision any applicability of the per se or
other abbreviated review on which Complaint Counsel solely bases its case.”’ Furthermore, the
procompetitive attributes of NTSP and its business model, even if Complaint Counsel had tried
or been able to carry its burden of proof under a rule of reason analysis, would establish that on
balance NTSP’s conduct is not an antitrust violation.

Dr. Edward Hughes holds a medical degree from Harvard Medical School and a Master

% A copy of Gail R. Wilensky, Ph.D.’s curriculum vitae is attached as Exhibit B.

» Cal. Dental Ass'n v. FTC, 526 U.S. 756, 771 and 778 (1999) (stating that if the challenged
conduct “might plausibly be thought to have a net procompetitive effect, or possibly no effect at all on
competition,” the truncated rule-of-reason analysis does not apply).
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of Public Health degree from Columbia University of Public Health. For many years he has been
a Professor of Management and Strategy and of Health Industry Management at the Kellogg
School of Management at Northwestern University, as well as being a Professor of Preventive
Medicine at Northwestern University Medical School. He is nationally recognized in matters
concerning health industry management and the development and functioning of managed care
in the U.S. For almost 30 years he has taught courses concerning managerial leadership in the
healthcare industry. His extensive writings and experience are included in his attached
curriculum vitae.”* Dr. Hughes is being called by Respondent primarily to discuss the
procompetitive aspects of NTSP and its business model in the context of Dr. Hughes’ experience
with organizational models and teams in the healthcare industry.

Dr. Robert Maness holds a Ph.D. in economics from Texas A&M University and has
specialized in the fields of antitrust industrial organization and health economics. He was a st#ff
economist for the Federal Trade Commission from 1995 to 1996, where he worked on healthcare
antitrust issues. From 1996 to the present he has been with LECG, Inc., working on healthcare-
related and other matters.”> Dr. Maness has carried the typical load of an antitrust economist in
this type of case. Drs. Wilensky and Hughes have relied on Dr. Maness’s detailed analysis of
NTSP in drawing their supplemental opinions.

RESPONDENT’S EXPERTS’ REPORTS

# A copy of Edward F. X. Hughes, MD, M.P.H.’s curriculum vitae is attached as Exhibit C.
% A copy of Robert S. Maness, Ph.D.’s curriculum vitae is attached as Exhibit D.
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% Deposition of Robert S. Maness, Ph.D. at p. 146, attached as Exhibit E.

27 A copy of Robert S. Maness, Ph.D.’s expert report is attached as Exhibit F.
2 Exhibit F at pp. 2-3.

®1d. at pp. 9-14.

*1d. atpp. 3, 5.

1d. at 22,

2 1d. at pp. 26, 30.



Dr. Wilensky provides a report’” which is supplemental to the report of Dr. Maness. Her

report contains the following major points:

*1d. at pp. 3, 19-20.

*1d. at p. 4.

* 1d. at pp. 4, 38-39.

%1d. at p. 43.

" A copy of Gail R. Wilensky, Ph.D.’s expert report is attached as Exhibit G.
* Exhibit G at pp. 6-9.

*1d. atpp. 11-12.



Dr. Hughes also provides a report* supplemental to that of Dr. Maness. Dr. Hughes

makes the following major points:

“1d. at pp. 12-14
“1Id, at p. 16.
# A copy of Edward F. X. Hughes, MD, M.P.H.’s expert report is attached as Exhibit H.

# Exhibit H at pp. 4, 9-10.

kS

Id.

# Id. at pp. 16-18.



COMPLAINT COUNSEL’S ARGUMENTS
SPILLOVER ANALYSIS

The principal point which is made by Complaint Counsel in regard to the expert opinions
of Drs. Maness, Wilensky and Hughes is a criticism of a study comparing the medical, pharmacy,
and total costs per member per month (“PMPM”) for NTSP’s patients under the PacifiCare
capitation contract and under the CIGNA fee-for-service contract. That study showed that
under the two payment methodologies the costs were quite similar and that spillover of medical
management improvements was occurring from NTSP physicians’ treatment of capitation
patients to their treatment of fee-for-service patients. In short, the data validated NTSP’s
business model in creating a network for capitation risk contracts and then continuing to be
involved with payors who want to use the network for fee-for-service contracts. Because the
PMPM costs of treatment under the two types of contracts were so similar, the gains NTSP has
made through medical management techniques for its risk contract clearly have had a similar
effect of lowering costs on NTSP’s fee-for-service work under the CIGNA contract.

Complaint Counsel attacks this very significant study, asserting that the study could be
done "better."” That argument has two defects. First, whether a study can be done "better" is
not the standard for whether or not the study will be admitted and considered by the fact finder.

“[T]he test for admitting his expert testimony is not a question of whether his methods were

“1d. at pp. 17-18.

# See Memorandum in Support of Motion in Limine to Preclude Certain Opinion Testimony of
Gail R. Wilensky, p. 8.
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perfect or whether a possiBility exists that the ‘expert might have done a better job.”* Second,
Complaint Counsel brings forth no expert testimony that the study is invalid and should not be
admitted under the Daubert standard (even if the Daubert standard were applicable in this type
of proceeding).* Without any supporting expert evidence, Complaint Counsel’s mofions are
merely comments by lawyers. It is telling that Complaint Counsel and Complaint Counsel’s
expert never try to bring forward any different statistical comparisons of the PacifiCare and Cigna

populations, even though Complaint Counsel says it should be done.

# Eclipse Elec. v. Chubb Corp., 176 F. Supp. 2d 406, 412 (E.D. Pa. 2001) (quoting Oddi v. Ford
Motor Co., 234 F.3d 136, 156 (3d Cir. 2000)).

# See, e.g., Kannakeril, 128 F.3d at 808 (argument that test was unreliable rejected because no
supporting expert opinion).

% See Declaration of Robert S. Maness in Response to Complaint Counsel’s Motion in Limine to
Preclude Certain Testimony at p. 4 and 6, attached as Exhibit I.

*! Exhibit I at pp. 3-5.

>2 Exhibit I at pp. 4-7.



Complaint Counsel’s own expert, Professor Frech, has already admitted that his opinion,
as well as that of the literature, is that there is spillover from managed care to other forms
healthcare.” In fact, Professor Frech stated that he expected there would be spillover from
NTSP physicians participating in the risk contract to NTSP physicians who did not participate as
well as spillover to medical practice in the entire geographic area.”* Professor Frech’s admission
also corroborates the repeated testimony in the record by doctors that the medical management
lessons they have learned under NTSP risk contracts are applied in their treatment of non-risk
patients.” Indeed, physiciahs have testified that they often do not even know what type of
insurance a patient has when the patient is being treated.”® Complaint Counsel’s attack not only
is without substance, but also contradicts Complaint Counsel’s own expert.

Complaint Counsel also has a related criticism of Respondent’s experts. Complaint
Counsel questions why Respondent has not done a study comparing NTSP’s costs for patients
under the PacifiCare and CIGNA contracts to patients treated under other payors’ contracts.
Coinplaint Counsel is well aware of the fallacy of its argument. Although Respondent issued
subpoénas to the other payors seeking access to the payors’ databases so that such studies could
be done, the payors successfully resisted producing such dataBases. Although Respondent had

sufficient data in its own possession concerning the PacifiCare and CIGNA patient populations

> Deposition of Professor H.E. Frech III at pp. 104-105, 110, 240-241, attached as Exhibit .
*1d. at p. 240-241.

% Deposition of Ira Hollander, MD, at pp. 164-165; Deposition of Mark Presley, MD, at pp. 135-
136; Deposition of Harry Rosenthal, Jr., MD, at pp. 45-46; attached as Exhibits K, L, and M.

% Exhibit K at p. 164; Exhibit L at p. 135; Exhibit M at p. 46.
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to run a spillover comparison for those populations, NTSP has never had access to sufficient data
for the patient populations for other payors. Respondent has done what it can with the available
data and has conclusively shown that spillover has occurred, corroborating the testimony of
physicians that such spillover of treatment techniques in fact occurs. Complaint Counsel’s
criticism as to wanting even more data seems misplaced, especially in light of Complaint
Counsel’s expert’s own admission that spillover does occur. Complaint Counsel’s criticism is not
a sufficient foundation for a Daubert challenge.
RELEVANT MARKET

Complaint Counsel also challenges why Dr. Maness did not do detailed price analyses in
his study of a relevant market. Complaint Counsel’s éhallenge is surprising, to say the least, in
that the burden to prove a relevant market is on Complaint Counsel, and Complaint Counsel
chose not to prove a relevant market.”” As pointed out in Respondent’s pending Motion for
Summary Decision, that is one reason why Complaint Counsel’s complaint should be dismissed.

Although Respondent has no burden of proof to delineate a relevant market, Respondent

has done more than enough to show that any relevant market would have to include Dallas and

other counties, in addition to Tarrant County. —

- Dallas County is only 15 miles from downtown Fort Worth. _

*" Some courts have held that construction of the relevant market must be based on expert
testimony. E.g., Bailey v. Allgas, Inc., 284 F.3d 1237, 1246 (11th Cir. 2002).

% Exhibit F at p. 11.
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— Complaint Counsel’s own expert acknowledges as

much.®® In addition, some payors use the same payment rates for Dallas and Tarrant Counties.®

foe 1992 Merger Guidelines use a “small but significant and non-transitory” price
increase hypothetical as a conceptual construct to draw on “all relevant evidence” to predict
what “likely” would occur, so that a relevant market and the participants in a relevant market
can be determined.*> Complaint Counsel takes the extraordinary position that a respondent’s
expert has to perform price or "quantitative" analyses to rebut an allegation as to relevant market.
Complaint Counsel, of course, cites no authority for this proposition.

In this case, Respondent did not have access to price data to do an empirical market study
like the one Complaint Counsel argues should have been done. Instead, Complaint Counsel
made no effort to prove a relevant market, and Respondent used structural factors to show that
Complaint Counsel would never be able to prove that Tarrant County, much less the City of Fort
Worth, constituted a valid relevant market. As Dr. Maness discusses in his attached declaration,
the methodology he used in his analysis of relevant market is consistent with the approach he
used while an economist in the Bureau of Economics. Interestingly enough, Complaint Counsel’s

own expert admits the validity of many of the factors Dr. Maness used to show that a local city or

*Id. atp. 13.

__ & Exhibit ] at pp. 130-31.

8! Deposition of David Roberts, p. 60, attached as Exhibit N; Exhibit ] at p. 166.
8 Exhibit ] at pp. 130-132.
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county market was not sustainable.”> Complaint Counsel’s challenge to Dr. Maness’s work on
relevant market is groundless and only highlights Complaint Counsel’s own failure to
demonstrate a relevant market.

DR. WILENSKY’S OPINIONS

Complaint Counsel’s criticism of Dr. Wilensky’s report is more like a citation-less lawyer’s
final argument than a Daubert chalienge.

To the degree Complaint Counsel carries forward its criticism that the PacifiCare/
CIGNA spillover analysis could be done "better," Respondent incorporates the discussion already
made above.

Complaint Counsel makes an argument that Dr. Wilensky should not be able to comment

on the fact that NTSP has taken steps to improve spillover by requiring all the doctors on NTSP’s

non-risk panel to be available for risk contracts. —

— Complaint Counsel cites no authority, nor really any

cogent reason, why Dr. Wilensky cannot testify on the positive implications of an improvement
in NTSP’s business model. Given Professor Frech’s admission that spillover tends to increase the
" more continuity in physicians there is between the risk physician panel and the non-risk
physician panel,> Dr. Wilensky’s testimony on this point seems incapable of being contradicted.

Complaint Counsel also criticizes Dr. Wilensky for not replicating Dr. Maness’s and

% Id. pp. 130-132.
& Exhibit G at pp. 5, 14-15.
% Exhibit ] at p. 241.
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others’ intensive reviews of NTSP’s operations.*® Complaint Counsel, of course, cites no
authority that every expert in a case has to perform his or her own review of data and facts
independent from all other experts. Such a rule would be not only hugely expensive, but would
render impossible the coordination of experts from different disciplines (e.g., economics and
accounting) who need to rely on each other’s works in making conclusions within their own fields
of expertise.’” Legal precedent, in fact, rejects such a rule.%®

Dr. Wilensky’s opinions go well beyond the data and proof as to NTSP’s performance

shown by Dr. Maness and NTSP, much of which has been admitted as conceptually valid by

Complaine Counsel's exper:. | NN

Complaint Counsel’s attack on Dr. Wilensky’s opinions as "speculation" is greatly out of
place. There are few persons more expert than Dr. Wilensky concerning healthcare trends and

policy in the United States and what changes are needed so that increases in healthcare spending

% Memorandum in Support of Motion in Limine to Preclude Report and Testimony of Gail R.
Wilensky at pp. 7-8.

§7 Part of Complaint Counsel’s motivation in this case seems to be to want to raise the bar for
NTSP’s evidentiary showings, despite the fact that Complaint Counsel not only fails to meet the standard
it posits, but also fails to make any showing comparable to the depth and quality of the showings made by
Respondent.

% Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 94-95 (2d Cir. 2000)
% Exhibit G at p. 16.
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