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Re: Fair Credit Reporting Affiiate Marketing Regulations

Dear Sir or Madam:

The Financial Servvces Roundtablel (the "Roundtable") appreciates the
oppoi1unity to comment to the Office of the Comptroller of the CUllency, Board of
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Governors of the Federal Reseive System, Securities and Exchange Commission, Federal
Deposit Insurance Corporation, Office of Thrift SupeivislOn, National Credit Umon
Administration, and the Federal Trade Commission (collectively, the "Agencies") on the
proposed rulemakings in relation to the affiliated marketing provisions in section 214 of
the Fair and Accurate Transactions Act of 2003 ("FACT Act")?

i. Background

The Agencies' proposed rules would implement the affiliate marketing provisions
in section 214 of the FACT Act, which amends section 624 to the Fair Credit Repoi1ing
Act ("FCRA"). The proposals would generally prohibit a company from using consumer
reports or other information received from an affiliate to market products or services to a
consumer unless the consumer first has been given notice and an opportumty to opt out of
receiving such solicitations. If a company has a pre-existing business relationship with
the consumer, it would not be subject to thhs proposed regulation. Nothing in the new
affiliate marketing opt out supercedes or replaces the affiliate shanng opt out contained in
section 603 of the FCRA, although there is some overlap between the two opt out
requirements.

II. Summary Comments

The Roundtable applauds the Agencies for proposing regulations that give
financial institutions flexibility in providing notice to consumers and an oppoi1unity to
opt out. In paa1icular, we support allowing the notice to be provvded either in the name of
the company the consumer does (or has done) business with or in one or more common
corporate names shared by the affiliated group, if it includes the common corporate name
of the company. We also support the notion that financial institutions may combine these
notices with other required disclosures, including Gramm-Leach-Bliley privacy notices
("GLB Notices").

However, we believe that cei1ain aspects of the proposed rules are not consistent
wwth section 214 of the FACT Act. The Roundtable respectfully offers several
recommendations that we believe would improve the proposed rules and benefit
consumers and the industiy

III. Recommendations

A. Definition of Affliate

The proposed rules define "affillate" as "any person that is related by common
ownership or common corporate control with another person." The Roundtable believes
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that the definition of affiliate is important for large, diversified institutions because it
affects how infOlmation flows between related entities offenng products and seivices to
consumers. In diversified financial institutions, multiple entities are often involved in
customer transactions. The customer is often unaware of the different entities involved in
the transaction. We belleve that the defimtion of affillate in the proposed rule should
focus on information sharing between unrelated entities and not affect the sharing of
account information between common corporate entities.

This approach would be similar to that taken under California's Financial
Information Pnvacy Act. California's law states that there are no restrictions on
information sharing between affiliates as long as: (1) they are regulated by the same or
similar functional regulators; (2) they are involved in the same broad line of business, l.e

3insurance, banking, or secunties; and (3) they share a common brand identity. We urge
the Agencies to consider this approach in their rulemaking. Allowing movement of
infOlmation within a corporate family would lower costs and benefit consumers. We also
request that the Agencies' defimtion of "affiliate" in the final rule be consistent wwth the
definition of the term in the Gramm-Leach-Bliley Act ("GLBA") and other parts of
FCRA.

B. Eligibilty Information

Under the proposed rule, the temi "eligibility information" refers to information
that would be a consumer rep0l1 if the exclusions from the defimtion of "consmner
report" in §603(d)(2)(A) of the FCRA did not apply. Therefore, disclosure to an affiliate
of information that is experience and transaction information, or cei1ain other information
that relates to the consumer's personal characteristics, would tngger compllance with
§2 14 if the affiliate wanted to use the information to market to the consumer.

We belleve that the definition of "eligibility infonnatlOn" does not give
meaningful guidance as to what types of information are covered by this law. We request
that the Agencies provide a clearer definition and additional examples. In particular,
there should be some examples relevant to the securities industiy, where customer
information is largely non-credit related. Also, we request additional clarification for the
terms "transaction and experience information" We believe that the rule should
specifically state that name and address llsts are not covered by the defimtion of
eligibillty infoimatlOn.

c. Solicitation

Section _.3(j) of the proposed rule defines "solicitation" as marketing initiated

by a person to a paa1icular consumer based upon eligibility information and intended to
encourage the consumer to purchase such product or seivice. Section 624(d)(2),
however, defines "solicitation" as the "marketing of a product or service initiated by a

J Calilomia Financial Cüdc §4053 (c)
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person to a pai1icular consumer that is based on an exchange of information.. and is
intended to encourage the purchase of a product or seivice ...( emphasis added) The
Roundtable believes that the failure to include the phrase "product or service" in the
proposed rule raises the possibility that the term "solicitation" in the proposed rule could
be misinterpreted. In addition, the proposed rule does not include the phrase "based upon
an exchange of information" The Roundtable recommends that Agencies make these
adjustments to the proposed rule to minor the language of the statute.

The Agencies have requested comment on whether, and to what extent, various
tools used in Internet marketing, such as "pop-up" ads, may constitute "solicitations", as
opposed to constituting commumcations directed at the general publlc that are
specifically excluded from the definition. We believe that it would be inappropriate for
the Agencies to address Internet marketing in the context of the proposed rule. We
suggest that regulation of Internet marketing be handled in a separate comment process.

We believe that any solicitation which is not clearly based on the receipt by a
person from an affiliate of ellgibility information is beyond the scope of FCRA §624.
"Pop-up" ads, and other information that may be considered "sollcitatlOns", automatically
appear whenever a visitor logs on to a web site, or on to a p0l1al within a given web site.
These ads are not commumcations based on the receipt of eligibility infOlmation by one
affiliate from another.

D. Pre-Existing Business Relationship Exception

Roundtable member companies are concerned about the limited definition of pre-
existing business relationship. The amended §624 of FCRA provides an exception from
the affiliate marketing restnctions for those entities that have a pre-existing business
relationship with consumers.

Section 624(d)(1) states that "pre-existing business relationship" means a
relationship between a person, or a person's licensed agent, and a consumer, based on:

(A)a financial contract between a person and a consumer which is in force;
(B)the purchase, rental, or lease by the consumer of that person's goods or

seivices, or a financial transaction (including holding an active account or a
policy in force or having another continuing relationshhp) between the
consumer and that person during the 18-month period immediately preceding
the date on which the consumer is sent a solicitation covered by this section,

(C) an inquiiy or application by the consumer regarding a product or service
offered by that person, during the 3-month period immediately preceding the
date on which the consumer is sent a solicitation covered by this section, or

(D) any other pre-existing customer relationship defined in the regulation
implementing this section (emphasis added).
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The Agencies' proposed rules omit a crucial phrase from the statutoiy definition of
pre-eXlsting relationship. The proposed defimtlOn in section _.3(i) should minor the

statute's language by providing that the term "pre-existing business relationship" means a
relationship between a person, or a person's licensed agent, and a consumer based on the
types of relationships outllned in the statute.

This omission could cause significant issues for financial seivices organizations
that we belleve were not intended by Congress. For example, companies are commonly
represented by licensed agents in the insurance industiy States require that any person
soliciting consumers on behalf of an insurance company be licensed. These licensed
agents are often not company employees. These agents are typically licensed to represent
multiple affiliates in a multi-company group. Each agent has their own customers who
may have "financial contracts" or other "pre-existing business relationships" with more
than one affillate. Each agent services the customers that he or she brought into the
companies he or she is licensed with and may also seivice other customers of those
compames.

We urge the Agencies to revise the defimtion of "pre-existing business
relationship" to conform to statute by inseiting the reference to "licensed agents" in the
same place as it appears in FCRA §624(d)(1). In addition, we request that the Agencies
add the term licensed agents to the examples in the proposed rules where appropriate.
Failure to make these changes would overlook a veiy impoitant provision that Congress
inseited and could adversely affect the ability of the insurance industiy to help its
customers meet their financial needs. Had §624 not recogmzed that licensed agents have
a pre-existing business relationship with their insurance companies' customers, the
licensed agents might be prevented from contacting those customers in order to update
their pollcies or provide infonnation about new products and seivices that could be to
their benefit.

We also urge the Agencies to consider the "pre-existing business relationship"
exception in the context of the sale and financing of new automobiles. There is a unique
relationship among product manufacturers, their affillated finance companies and the
retaalers who sell the products to the publlc and perform seivices for the manufacturer
and the finance company. In most states, an automobile manufacturer is prohibited by
law from selling motor vehicles directly to consumers. This has led to the development
of an established network of manufacturer authonzed or "franchhsed" dealers who,
pursuant to agreements with manufacturers, sell motor vehicles to the general public and
provide wananty and other seivicing of the vehicles sold. Often, the manufacturer's
affiliated or "captive" finance company acquires the financing for the vehicles from the
originating dealerships by purchasing from the dealers the installment contracts between
the dealers and the customers The manufacturer, whhle not a direct seller of its product
to the consumer, nevertheless has an ongoing relationship wwth the consumer well after
the vehicle is first obtained from the franchised dealer. This relationship includes
wananty obligations, recalls and other communications relevant to the safety and use of
the vehicle whether carned out directly or through its franchised dealer.
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During the consumer's possession of the vehicle, the manufacturer often sends the
consumer marketing materials about its products and seivices, as well as information
relating to product use and safety such as recalls and other information. To provide
infonnatton that is meannngful and relevant to the consumer, those marketing plans are
often supplemented by information obtained from the manufacturer's captive finance
company This information may include experience or transactional information such as
the amount of the customer's monthly payment and present status of the consumer's
finance contract, allowing the manufacturer to tailor marketing offers that best meet the
consumer's needs, including special plans or incentives through the captive finance
company available to existing customers of the manufacturer.

The requirements of the proposed rule would considerably complicate the ability
of manufacturers to provide such advantageous marketing offers to consumers with
whom it has on ongoing business relationship. We request that the Agencies clarify that
the relationship between the manufacturer and the consumer as described herein meets
the definntion of "existing business relationship" or, alternatively, that the relationship be
recogmzed as an "exxsting business relationship" pursuant to authonty granted in
§624( d)( 1 )(D).

In the Supplementaay Information of the proposed rules, the Agencies state that
based on the apparent Congressional intent, it would appropriate to consider the
"reasonable expectations of the consumer" in detennnnnng the scope of the "pre-exxsting
business relationship" We believe that a consl.ier who purchases insurance from a
licensed agent or who acquires a new automobile from a franchised dealer and finances
that vehicle through a captive finance company can reasonably expect additional
infonnation from these related compames about new products and seivices.

E. Constructive Sharing Exception

The Agencies have requested comment on whether section 214 of the FACT Act
should apply if affiliated companies seek to avoid providing notice and opt out by
engaging in the "constructive shanng" of ellgibility infonnation to conduct marketing.
The Agencies describe a constructive sharing scenario as one in which the company that
has a relationship with a customer sends a sollcitation to the customer on behalf of its
affiliate(based on eligibillty cnteria specified by the affiliate) and the customers'
responses to the affiliate reveal ceitain eligibility information (ie., a coded response
form).

Roundtable member compames do not believe that "constructive shaa"lg" falls
wi thin the scope of the section 214 There are no restri cti ons on soliciting existing
customers for marketing purposes. In addition, a consumer who requests information
about products and seivices is initiating communications to the company and therefore
falls into that specific exception in section 214. Therefore, we believe that institutions
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should be able to send these type of targeted solicitations without being required to
provide notice and opt out.

F. Employee Benefit Plan Exception

Notice and opt out is not required when a company uses eligibility information
received from another affiliate to facilitate communications to an individual for whose
benefit the company provides employee benefits or other seivices ansing out of a current
employee relationship.

The employee benefit plan exception appears to address the flow of infOlmation
about an individual from an affillated entity to the entity that already provides employee
benefits or other seivices for that individual as a paiticipant in an employer-sponsored
benefit plan. The receiving entity could use the infonnation to facilitate communncations
to that individual. We believe that this was not the intent of this exception, and is not
likely how the term "facilitates" was meant to be used.

An individuai paaticipating in an employee benefit plan is a customer of the entity
receiving the information. The sharing of this information is already permitted under the
pre-eXlsting business relationshhp exception. In contrast, an employer or plan sponsor
may wish to extend other financial seivices to its employees who paiticipate in benefit
plans or other employer seivices administered by a financial institution. Communications
about other financial seivices, such as brokerage accounts or IRAs, could be facilitated
by shanng the information about the plan paiticipant wwth the affiliate offenng these
other services. Often, plan sponsors or employers direct benefits plan administrators to
share this information and have an expectation that plan paaticipants approve of this
shanng as a feature of their benefit plan.

Therefore, we believe that the language in proposed §_.20 (c)(2) should read:

"To enable communications to an affiliate about an individual for whose benefit
an entity provides employee benefit or other seivices pursuant to a contract wwth
an employer related to and ansing out of the cunent employment relationship or
status of the individual as a paaticipant or beneficiaay of an employee benefit
plan."

We request clarification on whether this exception applies only if related to
products offered as an employee benefit. In addition, we request that the Agencies
consider striking the words "you receivejì'om an ajJìliate" in proposed §_.20 (c) in
order to minor the language in the statute and to avoid broadening the scope of the
employee benefit plan and other exceptions

G. Solicitations on Behalf of a Person by its Servicing Affliate
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FCRA §624(a)(4)(C) creates an exception for the use of eligibility information
received by a person to peifoim seivices on behalf of its affiliate, other than a seivice that
would constitute a sollcitation that the affiliate would not be permitted to send on its owl
behalf as the result of a consumer's opt-out. The proposed exception listed in
§_.20(c)(3) does not conform to the FCRA §624(a)(4)(C) in that it adds that
peifonning seivices on behalf of the affiliate will not be construed as permitting "you to
make or send solicitations on your behalfor on behalf of an affiliate if you or the affiliate,
as applicable, would not be permitted to make or send the sollcitatton as a result of the
electi on of the consumer to opt out .."( emphasis added) The i tali cized words do not
appear in FCRA §624(a)(4)(C). In fact, that paragraph expressly refers to "solicitations
on behalf of another person." We urge the Agencies to remove references to "on your
behalf' and "if you" in order to avoid confusion.

Many compannes use a single affillate to provide adminnstrative or personnel
seivices to other affiliate in a multi-company group. We believe the language in
proposed §_.20(c)(3) may unfairly impose additional burdens and costs on companies in
which a single affillate provides these seivices to other affillates in the group. In
addition, the discrepancy between the proposed rule and the statute would make it
difficult for financial institutions to send consumers general educational materials about
financial products which enhance financial literacy and education.

We recommend that the Agencies remove the references to "on your behalf' and
"if you" from §_.20(c)(3). Moreover, the Agencies should make it clear that a
seivicing affiliate may provvde to another affiliate's customers, at that affillate's request,
newsletters and other communications informing the public in general terms about the
benefits of the types of products that any of the affillates offer.

H. Reasonable Opportunity to Opt Out

Time period

The Agencies have requested comments on whether the proposed rule provides for
an adequate amount of tune for a consumer to opt out, and whether it is necessaay for the
notice given to the consumer to include the period of time they have to opt out

The Roundtable does not believe that actual notice of a specific penod of time is
necessaay. We do SUppOit the Agencies' thirty (30) day safe harbor period. We believe
thiity days is a reasonable and appropriate period of time for consumers to be given the
OppOltUnity to opt out. However, while compannes may decide to allow a longer penod
than thirty days, the safe harbor should not be longer. Thirty days is ample time for the
opt out to be received by the company. COnSl.ierS can exercise their right to opt out at
any time and do not forfeit this nght by failing to exercise it wwthin the thiity day penod.
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Section _.23(a)(2) suggests that it would be reasonable to include a "self-
addressed envelope together with the opt out notice required under the statute. We
believe that a self-addressed envelope is unnecessaay and inconsistent with Congressional
intent. A self-addressed envelope is not required under the statute, nor is it necessaay for
GLB Notices.

Oral (òmmunications

The Roundtable supports the acceptance of oral opt outs as one of the "reasonable
and simple" methods of opting out. We believe that oral communications is convenient
for customers and allows compames to efficiently provvde notice and oppoitumty to opt
out to consumers. We also believe that consumers should be given the opportunity to
revoke opt outs OOally if they choose to do so. This is especially important for those

consumers who rely on the telephone or other oral means to conduct business wwth
compannes.

i. Duration and Effect of Opt Out

The Roundtable suppoots the five-year opt out duration for existing customers
under section 214 of the FACT Act. However, we do not support perpetual extension of
an opt out provided by a customer who subsequently terminates the relationship. Section
_.25(d) indicates that a former customer's opt out right continues indefinitely unless
revoked by the consumer. We belleve this language is inconsistent with the rule for
existing customers which states that after the five yem penod the company may provide
the consumer another notice and opportunity to opt out. We urge the Agencies to change
section _.25(d) to be consistent with the rule for existing customers under section 214

of the FACT Act and allow companies to send notices to fonner customers after the
appropriate period of time.

J. Contents of Opt Out Notice

Under the proposed rules a financial institution's notice could allow a consumer to
choose from a menu of opt out alternatives. However, if the financial institution offers a
menu, one of the choices must be a "universal opt out" of all affiliate marketing, all types
of eligibility infOlmation shanng, and all de liveiy methods. While some groups of
affiliated compames may wwsh to offer umversal opt outs, we do not belleve that it should
be a requirement of the rule.

The proposed rules for this section also mention opting out of all types of
eligibility information, suggesting that there me several types of information that
constitute ellgibility information. This provvsion needs to be clanfied.

Most companies may decide to combine FCRA affiliate sharing notices with GLB
Notices. However, it should be pointed out that opt out elections under GLB Notices me
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not limited whereas an opt out election under section 214 is valid for only five years.
This may affect an institution's decision whether or not to combine these notices.

iv. Compliance Date Should Be Delayed

We recognize that the FACT Act states section 214 shall become effective no later
than six months after the date on which the rules are issued in final form. However, we
strongly urge the Agencies to establish March 2006 as the mandatoiy compllance date.
This would give companies six months to complete the systems and procedural wOlk
necessary to implement an opt out process on a cost-efIective basis and would allow
companies to comb me the opt out notice with the GLB Notices over the course of a full
year's GLB Notice cycle.

Many Olganizations will require a significant amount of time to comply with the
opt out requirements contained in the proposed rule. A number of financial instituttons
will be providing customers with an opt out election fOl the first time. FOl these
institutions, giving an opt out notice requires, (1) drafting a new notice for large numbers
of customers, (2) establishing systems and personnel responsible fOl providing the
notices, (3) distnbuting notices within target dates, (4) creating a cost-effective means for
receiving and recording opt out elections, and (5) maintaining ongoing compliance with
the requirements of section 214 of the FACT Act.

While our members appreciate the flexibility that they have under the proposed
rule to include these nottces in their GLB Notices, our larger organnzattons send out these
notices on a rolling basis throughout the year. As a result, these companies wwll not be
able to comply with this rule using their GLB Notices until sometime in 2006. We mge
the Agencies to consider delaymg mandatOlY compliance due to the llmitations that an
earlier compliance date would place on our members' ability to incorporate this opt out
notice into their GLB Notices.

v. Conclusion

The Roundtable appreciates the Agencies' effoits in drafting rules that address the
affiliate marketing provvsions under section 214 of the FACT Act. We would appreciate
the OppOltUnity to discuss these recommendations with you in mOle detaiL.

If you have any further questions or comments on this matter, please do not
hesitate to contact me or John Beccia at (202) 289-4322.

Sincerely,

R~ M.vJ~
Richard M. Whiting
Executive Director and General Counsel
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